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TRUSTS TO APPLY OR TO PAY OVER 
RENTS AND PROFITS OF LANDS UN- 
DER THE N. Y. REVISED STATUTES. 


Art. III. 


A Trust may be created under the 2d 
subdivision of the 55th section, (i Rev. 
S.,) to lease lands for the benefit of lega- | 
tees. The rents are to be paid in such 
sums as the person creating the trust 
It has never been claimed 





may direct. 


be urged against one of these trusts, 
apply with equal force to the other. If 
there is no difference in principle be- 
tween paying over a specific sum “as 
an annuity, or the general balance after 
deducting charges,” (16 Wend. 259,) 
the most marked distinction between 
these two subdivisions, why should that 
be permitted under the one, which we 
are told cannot be tolerated under the 
other ? 

In the case of Hawley v. James, (16 
Wend. 159,) Mr. Justice Bronson, ob- 
served, “If the object be to give the 


that the income is to be applied by the| fruits of the land to a particular indi- 
trustees, or that those legatees must be- | vidual, why not give him the !and at once, 


long to any particular class. It was in-| and let him take the profits directly, 
timated indeed, by Mr. Justice Bronson, | instead of first passing them through the 
that “a valid trust to receive rents and! hands of another? There is no neces- 
profits,’ (and as we suppose, to pay| sity for a trustee insuchacase. He ex- 
‘such legacies,) could not “be created | ercises no fiduciary office,” &c. 
under the 2d subdivision,” (16 Wend. | The answer is, because it may be that 
173.) But in the case of Mason v. Ma- | the recipient of the rents is not to have 
son’s executors, (2 Sand. Ch. R. 433,)| the land, either now or hereafter. Surely 
the point was otherwise determined. _ a testator may limit his bounty; give one 
The general license thus afforded for| thing without giving another—the rents 
the creation of trusts for the benefit of! without the land. Besides, the bene- 
legatees, under the 2d subdivision, does! ficiary may be fit to manage the sums of 


not seem to be consistent with the re- 
strictive policy which has been imputed 


money received from the rents, as they 
accrue and to prudently apply them to 
his own use, but, wanting in experience, 


to the 3d subdivision. We can hardly be- 
lieve thatthe legislature did intend to con- | 
fine trusts under one of these provisions, | 
to a class of persons under disabilities 
and to the mere application of the rents ;| sity for a trustee in such a case.” Is 
and yet, by another provision, to autho-| thisso? As to the mere use which the 
tize the payment of rents to legatees ir-| cestwe que trust may make of the fund it 
respective of their condition and charac- | is, butas to every thing relating to the es- 
ter. This would be uniting the most| tate, itis not so. The trustee is to keep 
opposite and conflicting theories ; enact-| buildings in repair ; obtain the insurance 
ing in one line that which it was the | thereof against fire; lease them to suit- 
purpose of the next line to prohibit and| able tenants on ~— terms, receive 
condemn. The objections, which may!the rents, and after deducting the ex- 
VOL. V. 27 


may be incapable of controlling the en- 
tire estate. 
But it is said that “ there is no neces- 
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penses, to pay over the protits. To per- 
form these duties, care, experience and 
integrity are essential. The office is 
one of responsibility. The agent is se- 
lected because he is dcemed worthy of 
trust: greater confidence could not be 
reposed by one man in another; and it 
would stagger the dull sense of a faith- 
less trustee, if, on seeking to excuse 
himself for having wronged the benefi- 
ciary by mismanaging the estate, he 
were driven to the plea that, as the rents 
were to be paid over, the office was not in 
its nature fiduciary. 

The great error, if it be not presump- 
tion to use that word thus, committed 
by those who insist upon the distinction 
between the trusts fo pay over or apply 
the rents, consists in attaching to the use 
of the fund too much importance—to the 
raising of that fund, too little. They re- 
gard the application of the rent to the 
use of the beneficiary as the real, if not 
the exclusive object of the trust, and 
where that duty is not enjoined upon the 
trustee, they repudiate the whole. Ifthe 


rents are to be applied however, the 
trustee is admitted to be a necessary or 
proper instrument. 

Is there an estate to manage? Does 
that require the exercise of skill, care, 


experience and judgment? If so, the 
intervention of a trustee is necessary. Is 
it not important to commit the control 
and management of that estate to a per- 
son having knowledge of such matters ? 
Inthe discussion of this question, it seems 
to us, that these and the like considera- 
tions should not be overlooked. It is 
plain that upon the faithful discharge of 
that portion of the trustee’s duty, depend 
the amount of the rents—the safe keep- 
ing of the estate—the ultimate value of 
the remainder. In the management of 
property, the most prudent persons 
sometimes err. By one a mistake is 
committed as to the character of a ten- 
ant, the property is abused, or default 
made in the payment of rents. Another 
relies confidently upon some corporation 
in the matter of insurance: it proves a 
bubble, and bursts at the moment of ad- 
versity, when the ashes of his dwelling 
are riding upon the winds. Entire 
safety belongs not to man’s wisdom, but 
comparative safety results from care 





and experience. May not a testator 
profit by this? May he not secure for 
the benefit of those to whose use he 
leaves his estate, the agency of a provi- 
dent trustee? and that too, without ren- 
dering them dependant upon that trus. 
tee for the rents as he may choose to 
apply them? Suppose the beneficiary 
is a son, who has attained his majority, 
but is engaged in pursuits rendering the 
necessary attention to the management 
of the property inconvenient—a student 
at college or devoted to the ministry— 
may it not be proper that he should re- 
ceive the profits without being burthened 
with the estate? Suppose the cestui que 
trust is a_feme sole, must her father, if de- 
sirous of having her receive the rents 
and profits in money, to be expended as 
she may think proper, cast upon her the 
entire estate? Though such persons 
suffer none of the disabilities mentioned 
in the reviser’s original rule, yet, in these 
and the like cases, it is proper that there 
should be a trustee. But, if the services 
of such an agent could possibly be dis- 
pensed with, is nothing due to the con- 
veniences of society? and is the neces- 
sity for a trustee less apparent if the 
trust be under the 3d sub-division to pay 
over the surplus rents and profits, than if 
the case came within the 2d sub-division, 
the rents being payable in specific sums 
to legatees ? 

As to the supposed duty of the trustee 
to apply the rents and profits, it seems 
that the learned and venerable commen- 
tator on American law did not approve 
of the views expressed by Chief Justice 
Savage in Coster v. Lorillard. In the 
brief and only notice which he _ has 
taken of this question, he says (4 Kent’s 
Com. p.°310, 3d ed. note b,)--* If this 
construction be correct, what incon- 
veniences have been produced by the 
statutory demolition of trusts? Who 
would be a trustee, and be bound to 
look into and judge of, and pay all the 
expenditures of a married woman, or of 
an absent friend, or of the aged or in- 
firm, who stood in need of the agency of 
a trustee ?” 

We close these observations with the 
conviction that when the construction 
of the statute shall have been settled by 
our courts, a trust to receive the rents 
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and profits of land and pay them over to 
any person, will be sustained ; and that 
the opinions of Mr. Justice Nelson, in 
the case of Coster v. Lorillard and of 
Chancellor Walworth, in the case of Gott 
v. Cook (7 Paige Ch. R., 521,) contain 
correct expositions of the intention of 
the Legislature and point out the only 
mode in which this statute can be ad- 
ministered. 
J. Ne 





U.S. District Court. 





[Southern District of New York.| 


IN ADMIRALTY. 
Before the Hon. Samvuet R. Berrs District Judge. 


Witi1aM Jonnson and Bensamin Gair- 
ritus, Libellants, v. Tue Stoor Mer- 
CHANT, HER TACKLE and Joun Kenan, 
Master, and Josuva Jones.—31st May, 
1847. 


EXCEPTIONS—PARTIES—MISJOINDER. 


A remedy for supplies or materials furnished can- 
not be had against the master and owner, in 
connection with the vessel, but only against one 
of thein. 

Where two libellants proceeded against a master 
of a vessel and against the vessel itself, and own- 
ers, one for seamen’s wages, and the other for 
seamen’s wages and money paid for the use of 
the vessel aud supplies: Held, that the owner 
and the vessel were improperly joined in the 
suit—that the libellant might proceed against the 
master in personam and the vessel in rem in one 
suit, but not against the owner also in that form 
of suit. . 


Tue circumstances upon which the opi- 
nion of the court is founded, appear in 
the adjudication. 


Nash and Donahue, for the libellants. 


Burr, Benedict and Beebe, for respon- 
dents. 


Betts, District Judge—Upon this 
joint libel a recovery of wages earned by 
both libellants on board the sloop, in her 
Tunning between New York and New- 





burgh, is demanded ; and also, by John™ 
son, a separate charge for monies paid by 
him for the use and service of the vessel. 

Griffith avers the contract with him 
was to pay $30 per month wages ; John- 
son alleges that no specific agreement 
was made with him for wages, but that 
his services were worth $2,25 per day, 
and he charges, in his schedule, 21 days 
employment at $2,25 per day, being 
$47,25, and $83,75 for cash advanced, 
&c. 

Griffith alleges he continued on board 
ten days, and claims $10. 

A decree is prayed against the vessel 
and also against the master and owner 
for the above sums. 

Jones, the owner, intervenes and files 
exceptions to the libel :— 

1. That the demands of the libellant 
cannot be joined in the action in person- 
am against the respondents : 

2. That the demands themselves can- 
not be united in one libel: 

3. That 2 suit for wages cannot be 
maintained against the vessel, the mas- 
ter and owner, conjointly. 

The strictness of the common law in 
respect to the unity of the cause of ac- 
tion, or community of interest, or respon- 
sibility of parties, is not observed in suits 
in maritime courts. Their practice is at 
least as liberal and comprehensive as 
that of courts of equity. 

The libel or petition presents the case 
of the prosecutor, on which he insists he 
is entitled to the interposition of the 
court to give hima remedy against pro- 
perty or persons for injuries inflicted or 
obligations not fulfilled, and such case 
my be composed of wrongs to his 
person or his property ; a breach of con- 
tract or omission to do what rightfully 
and in equity he is entitled to have per- 
formed. 

The libellant, Griffith, can accordingly 
properly bring his single action in this 
court, for wages earned, and materials 
and supplies furnished the vessel, pro- 
vided he éstablishes a case falling 
within the jurisdiction of the court ; 
and in that respect his remedy would 
be the same whether he prosecuted the 
vessel in rem or the parties liable to him 
in personam. 

The admiralty adopts the civil law 
rule, respecting the cumulation of ac- 
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tions, (1 Brown Civ. & Ad. 446.) to avoid 
multiplicity of suits. 

Johnson has not a right concurrent 
with Griffith in the whole subject matter 
in suit, but their demands are of the 
same kind, so far as wages are concerned, 
having both served at the same time on 
board this vessel, though not for equal 
periods. 

This view of the subject, shows that 
had these libellants commenced separate 
actions against the vessel for their wages, 
the court, at the instance of the respon- 
dents, would have compelled a consoli- 
dation, or prohibited the recovery of 
more than the costs of one suit. 

As in such case, the contestation of 
the claims of each libellant is separate, 
the same as if prosecuted in a distinct 
action, there would be neither incon- 
gruity or inconvenience in permitting the 
libellants to connect with their several 
claims of wages, such other demands as 
each party might be allowed to charge 
upon the vessel, and accordingly, the ac- 
tions being united for one purpose, there 
would be no just ground of a 
that in other respects it embraced par- 
ticulars which could not be of them- 
selves the subjects of a joint suit. 

Assuming that Griffith has a lien on 
the vessel for wages and money advanced 
for her necessities, and Johnson a lien 
iu common with him for wages only, I 
think no exception lies to the junction of 
the demands in one libel, for the vessel 
being deemed liable to both for the 
wages which must be sued for incommon, 
each party may fitly pursue against her 
inthe same action, such other demands 
as are peculiar to himself. 

There is more difficulty in the other 
aspect of the exception: that of proceed- 
ing personally against the respondents, 
by joint action. 

The admiralty had an established ju- 
risdiction i personam over matters falling 
within its cognizance, long before remedy 
was afforded im rem, other than upon 
express hypothecations. 

Brown supposes suits were originally 
inrem on the instance side of the court. 
(2 Br. Civ. §& Ad. 396, note.) It is un- 
doubtedly the more useful and desira- 
ble remedy, but there are no traces of 
its exercise in the English Admiralty un- 





til long after actions in personam had 
been of common use. 

Godolphin in his treatise on the juris- 
diction of the Admiralty, published in 
1661, points out the method the jurisdic- 
tion was exercised, as derived trom the 
Consulato del Mare. He says the proceed- 
ings are summary by warrant of arrest, 
and caution for the appearance of the 
party arrested. (Godol. 41.) 

So it manifestly appears in the stipu- 
lation between the law judges and judge 
in Admiralty, (May 15, 1575, Zouch, 
120,) that the arrangement of jurisdic- 
tion had relation to its exercise in the 
arrest of the party alone. 

Throughout the first thirty chapters of 
the Consulato del Mare, which have re- 
lation to the enforcement of maritime 
contracts, the proceedings of the Con- 
sular Courts and Courts of Appeal, are 
by personal summons or citation of the 
parties sought to be charged, and by 
decrees against them personally ; which, 
like our judgments at law, could be exe- 
cuted upon the property of the debtor ; (2 
Cons. del Mare par Boucher, 9 to 33,) and 
in the subsequent chapters in which pro- 
vision is made for the sale of vessels to 
satisfy, what are now regarded as mari- 
time liens, it is at best equivocal, whether 
the sales were not made by force of exe- 
cutions or prior decrees, and not by the 
direct condemnation of the vessels or 
merchandise. 

So, Clarke in his Admiralty Practice, 
does not, as Brown intimates, merely 
treat firstof proceedings tm personam, but 
he views the process against vessels and 
property, by warrant of arrest or seques- 
tration, as auxiliary only to the suit 2 
personam, and employed to constrain the 
appearance of the real party to be 
charged, (tit. 28 and Oughton’s notes,) 
and this was clearly so by the civil law. 
(Wood, Civ. L. B. 4 ch. 3, § 2.) 

The method of initiating suits in the 
English Admiralty by arrest of the ves- 
sel, is declared to be of ancient use, (1 
Hagg. 124. The Dundee, 2 Chitty Pr. 
536,) but at what point of antiquity it be- 
came a remedy of the court, is not trace- 
able from its published decisions or rules. 
Evidently it must have been posterior 
to the compilation of Clarke’s Praxis, in 
the reign of Elizabeth, and which was 
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first published in 1679, (1 Peters’ Ad. 94,) 
because that form of action is not treated 
of by Clark. His 28th title, has refer- 
ence to proceedings against property to 
compel the appearance in personam of 
the respondent. 

There is certainly no clear authority 
showing that actions ix rem preceded 
those in personam, as the general means 
of exercising the jurisdiction of the court; 
far less to prove that the latter derived 
its qualities from the processes or rules 
of pleading employed in the former. 

Each is distinct and independent of 
the other in the methods of procedure 
and with few exceptions, in respect to 
jurisdiction, or the subject matter upon 
which they may act. 

Suits in rem and in personam, are by 
no means convertible, and if in some in- 
stances they are concurrent, there are 
numerous cases in which one must be 
employed to the exclusion of the other. 
(3 Mason, 91. 255. 4 Ibid. 196. 1 
Sumn. 151. 1 Paine, 73. 11 Peters, 
175. Ware, 161.) 

It therefore does not follow, that be- 
cause these libellants may or even must 
join in an action for wages against the 
vessel, that the like rule applies when 
the prosecution is in personam alone. 

These observations are intended to 
meet that part of the argument, which re- 
gards the proceedings in this case as two 
separate suits, each to be upheld or dis- 
charged upon principles applicable to 
it if prosecuted as a sole action; and 


they are made for the purpose of limit- | 


ing the operation of the decision to the 
present case as it stands upon the plead- 
ings. 

The practice in this district has always 
sanctioned a proceeding conjointly in 
rem and im personam, in cases where 
the party was entitled to the double 
remedy, ( Betts’ Pr. 20.) Such, it is be- 
lieved, is the common course of Admi- 
ralty Courts in the United States, (Abdott, 
783 and note.) This avoids multiplicity 
of suits, and saves needless repetitions of 
proofs and discussions, because the same 
facts and between the same parties, must 
be in contestation in each action. 

In the instance of seamen suing for 
wages, the same libel was allowed to 
pray the arrest and condemnation of the 





vessel, &c. &c., and process and a decree 
against the master and owner, to satisfy 
the wages in arrear. 

The like result is obtained in the 
English Admiralty, by compelling the 
parties chargeable personally, to come 
into the suit % vem and give their abso- 
lute appearance which subjects them and 
their sureties, to satisfy the decree of the 
court, (1 Hagg. 334, The St. Ishan,) and 
is equivalent to an arrest and decree in 
personam. 

In this case, accordingly, the proceed- 
ing in personam is not to be regarded as 
an independent action, subject to the 
rules which would govern it in that form, 
but as auxiliary and concomitant to the 
suit tm rem for wages, which must by law, 
be conducted in the names of both par- 
ties, and may take also the advantage of 
a personal decree at the same time. 

But it is argued that in this point of 
view, the libellants had no authority to 
unite the owner and master with the ves- 
sel; the 13th rule prescribed by the 
Supreme Court, for the government 
of the practice of District Courts in 
Admiralty, declaring, that “‘in all suits 
for mariners’ wages, the libellants may 
proceed against the ship, freight and mas- 
ter, or against the owner and master alone 
in personam.”’ 

Although the question of who may be 
responsible to a demand, is one of gene- 
ral jurisprudence, yet the form and ar- 
rangement of process by which the ob- 
ligation is to be enforced, is matter of 
practice, and according to the provisions 
of the act of Congress of August 23d, 
1842, the Supreme Court is vested with 
authority, to impose on inferior courts 
an absolute law in this respect, (5 Stat. 
at Large, 518, § 6,) and the court under 
that power having proceeded to regulate 
the subject matter, their regulation must 
be regarded complete and exclusive, in- 
hibiting what it does not allow, as well as 
governing what is fixed by positive ap- 
pointment. 

The remedy therefore in admiralty 
must be in conformity to the directions 
of the supreme court rules; and rule 13 
must, I apprehend, be accepted as hav- 
ing determined this point, whether re- 
garded as matter of practice or pleading 
by designating the method, this remedy 
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is to be pursued, and thus, also, exclu- 
ding all others. 

At least, it limits the scope of actions 
in rem and personam conjointly, when 
prosecuted for the recovery of wages, to 
the vessel, freight and master, deferring 
the remedy i personam to a separate 
suit, where the owner is made a party. 

It is difficult to perceive the policy 
which induced this change of practice, 
or why the owner is not as aptly connec- 
ted with the vessel, as the master, in a 


proceeding involving their common lia- | 


bility, particularly when that of the own- 
er is primary and coupled with an inter- 
est, whilst that of the master is only in- 
cidental to his office. 

That this distinction of actions is, 
however, designedly made, is obvious 
from rules 12, 14, 15, 16 and 17, and I 
feel constrained to say, suitors are by 
force of rule 13 now interdicted blending 
an action against the owner personally 
with one against the vessel, for the recov- 
ery of wages. 

The third matter of exception must 
accordingly be allowed in favor of the 
respondents. 

The second exception is overruled. 


The two seamen can rightfully join in’ 


a prosecution for wages, and each is en- 


titled to unite with his demand other. 


claims in his behalf, being liens on the 
vessel. This exception is not extended 
to the joinder of the master and owner 
with the proceeding in rem. 

The first exception, however, raises 
the general question, whether the libel- 
ants can proceed jointly against the 
master and owner, in personam, for the 
demands put forth by the libel. 

Clearly, at common law, parties must 
show a common interest in the subject 
matter of the suit, to be enabled to pro- 
secute it in their joint names. It is not 
that their respective claims are of the 
same character or kind, upon contracts 
express or implied, liens or other liabili- 


ties ; but it must furthermore appear that | 
each plaintiff is entitled to a common’ 


share in the recovery. (1 Chitty Pl. 8.) 

It is the same in equity, and a demur- 
rer will lie for multifariousness, for 
joining parties who have distinct inter- 
ests. (Edw. on Parties,10. Story Eq. Pl., 
§ 279. 8 Peters’ R. 123.) 


. The civil law does not seem to have 
laid down rules in relation merely to 
| parties, uniting in an action, although it 
did regulate the junction of different 
‘causes of action in one suit, usually pro- 
hibiting remedies being united which 
_were dissimilar in kind; (24 Pothier Pand. 
| 368. Dig. L. 50 tit. 17, art. 431. Wood 
Civil L. 372,) but permitting to be em- 
braced in one libel, demands arising from 
different sources, as from personal obli- 
gation, hypothecation, &c.(Code 7, tit. 40.) 

Nordo I find that the practice of the 
ecclesiastical courts made provisions 
specifically, respecting omitting or bring- 

ing into suits, a multiplicity of parties. 
| (2 Chitty Gen. Pl. 481—4839.) 
| The principles and doctrines of the 
general law ought, accordingly, to be 
applied to proceedings in admiralty ex 
contractu, so far as they govern methods 
of pleading. 

| This is clearly so, as to the essential 
components ofa libel, plea, or excep- 
| tion : and the conveniency and usefulness 
_of conformity in the structure of proceed- 
ings in the different courts, is a persua- 
| Sive reason for adhering to the well de- 
fined and understood course of other 
courts in the pleadings in admiralty, and 
| would induce the court to resort readily 
to those rules when not infringing any 
principle or object of the remedies ob- 
taining here. 

| In this view of the subject I am in- 
‘clined to think, actions in personam in 
admiralty ex contractu et é diverso intuitu, 
must be governed by the rules applica- 
ble to them in other courts in respect to 
_the competency of parties to unite in 
their prosecution; and that the present 
case is, clearly, one in which such junc- 
tion could not be allowed, if the suits had 
been against the respondents solely. In 
actions in tort, the rule is different. 
(American Ins. Co. v. Johnson, MSS. 1828, 
3 Wheat. 516. Amiable Nancy. Paine 
114, S.C.) 

I do not intend in this case to decide 
that the crews of sea-going vessels must 
sever in actions for their wages on a 

common voyage; or that parties whose 
rights spring out of a common cause of 
action, must do so; and shall leave these 
questions to be disposed of as they may 
_arise; but engagements for services on 
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board river craft navigating between | 
parts of this state and for different peri- | 
ods and at different wages, ought not to 
be distinguished in the modes of prose- 
cution in this court against parties per- 
sonally, from like suits in the courts of 
law. 

Questions have been raised and ar- 
gued, upon the import and effect of the 
supreme court rules 12, 14, 15, 16 and 
17; but as they do not bear upon the 
points now decided, ‘farther than has 
been already noticed, I shall forbear any 
remark upon them: other than to say, 
that a remedy for supplies or materials 
furnished the vessel, cannot be had 
against the master and owner in connec- 
tion with the vessel, but only against one 
of them. (Rule 12.) The decision of 
the court upon the exceptions is, that 
these libellants cannot maintain a joint 
action in personam, solely upon the mat- 
ters set forth in the libel :—that the libel 
is maintainable against the vessel 7m rem 
in behalf of both parties, and that a de- 
cree may be taken for wages against the 
vessel and master :—but that no recovery 
or decree can be had in this form of the ac- 
tion against the owner—that Griffith can 
have a decree for supplies, &c., against 
the vessel and against either the master 
or owner at his election, but not against 
both. 


Decree to be entered accordingly. 





N. DY. Supreme Court. 


Before the Honorable JOHN W. EDMONDS, 
one of the Justices of the Supreme Court. 





In THE MATTER oF Nicuonas Lucien 
METZGER. 


HABEASCORPUS—CONVENTION WITH FRANCE 
OF 9TH NOVEMBER, 1843, RELATIVE TO 
FUGITIVES FROM JUSTICE. 


' 


' 





A tredty containing provisions to be executed in | 
futuro, is in the nature of a contract, and does | 
not become a rule for the courts until legislative 
action shall be had on the subject. | 

The treaty with France of 1843, providing for the | 
surrender of fugitives from justice, cannot be ex- | 
ecuted by the President of the United States 
without an act of Congress. 


No person can be surrendered under that treaty, 
who is merely charged with crime before a com- 
mitting magistrate. He must under our law be 
indicted, or under the French law be mis en ac- 
cusation by the chambre des mises en accusation. 


THE prisoner was a notary public in one 
of the departments of France, which he 
left and came to this country. After he 
had left his residence, it was charged 
against him that he was a defaulter to 
his clients to a large amount, for monies 
of theirs which he had embezzled, which 
embezzlement he had attempted to con- 
ceal by means of forgeries. 

Complaint to that effect was made 
against him, before a French committing 
magistrate, who issued a warrant for his 
arrest. He was not, however, appre- 
hended on the warrant, but the papers, 
duly authenticated, were transmitted to 
this country, and the French minister to 
this country demanded his surrender 
under the treaty with France of 1843. 
That functionary was referred by the 
Secretary of State to the courts or ma- 
gistrates of the country, and accordingly 
made application to one of the police 
magistrates of New-York for a warrant, 
on which Metzger was arrested. An 
examination was had before that officer, 
who adjudicated that the prisoner was 
within the treaty, and issued his warrant 
committing him to prison until the Pre- 
sident of the United States should de- 
mand him. 

Before that demand was made, the 
prisoner was taken before the circuit 
judge of the first circuit on habeas cor- 
pus. That officer decided that the po- 
lice magistrate had no jurisdiction in the 
matter, and the prisoner was entitled to 
be discharged from that commitment. 

The French diplomatic agent then 
made application to the U. S. District 
Judge, before whom similar proceedings 
were had, which resulted in a similar 
adjudication and a like warrant of com- 
mitment.* 

Application was then made to the 
Supreme Court of the United States for 
a writ of habeas corpus to review the ac- 
tion of the District Judge. The applica- 
tion was denied on the ground that that 





* See case fully reported, ante, p. 83. 
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court had no power to review the action; between the United States and France, 
of a District Judge at chambers. | called the treaty of extradition, and dated 

Thereupon the President of the United | the ninth day of November, A. D., 1843, 
States issued his mandate to the marshal| against the said Metzger as a person 
of New-York, commanding him to sur-| charged with some one or more of the 
render the prisoner to the diplomatic} offences named in the provisions of said 
agents of the French government. Be- treaty, having escaped from the jurisdic- 
fore, however, the surrender was actu- | tion of the government of France, which 
ally made, a writ of habeas corpus issued, | imprisonment, yuur petitioner submits, 
directed to the marshal, returnable be- is illegal for want of jurisdiction in said 
fore Edmonds, Circuit Judge. | District Judge over. the person of said 

The matter was twice argued before Metzger, or the subject matter aforesaid, 
him, and under the judiciary act of 1847 wherefore your petitioner prays that a 
was transferred from him as Circuit’ writ of habeas corpus issue, directed to 
Judge, to him as Judge of the Supreme said marshal, commanding him to bring 





Court under the new constitution. 
. . -_< | 

The following is a copy of the petition | 
upon which the writ of habeas corpus was | 

ranted. 

To John W. Edmonds, Circuit Judge 
of the first Circuit of the Supreme Court | 
of Judicature of the People of the State | 
of New-York : 

The petition of P. Barthelemy shows, 
that Nicholas Lucien Metzger is de-) 
tained, and imprisoned and restrained in | 
his liberty by the marshal of the District | 
Court of the United States for the | 
Southern District of the State of New- 
York, at the jail of the city and county | 
of New-York, and that he is not com-| 
mitted or detained by virtue of any pro- | 
cess issued by any court of the United 
States, or by any judge thereof, in any 
case where any such court or judge has 
or had exclusive jurisdiction under the 
laws of the United States, or in any case 
where any such court or judge, has or 
had acquired exclusive jurisdiction by 
the commencement of any suit in any 
court of the United States; nor is he 
committed or detained by virtue of the 
final judgment or decree of any com- 
petent tribunal of civil or criminal juris- 
diction, or by virtue of any execution 
issued upon such judgment or decree; 
that the cause or pretence of such de- 
tention and imprisonment, according to 
the best of the knowledge and belief of | 
your petitioner, is a warrant of commit- 
ment, a copy whereof is hereto annexed, 
marked A, issued by his honor Samuel 
Betts, District Judge ofthe District Court | 
ofthe United States, for the Southern Dis- 
trict of the State of New-York, under 
pretext of the provisions of the treaty 





ithe body of the said Nicholas Lucien 
Metzger, together with the time and 
cause of such imprisonment and deten- 
tion, by whatsoever name the said Metz- 
ger shall be called or charged before, 
to do and receive what then and there 
be considered concerning said Metzger. 

Dated the second day of March, 1847. 


O. Hoffman and N. B. Blunt, for 


Metzger. 


Butler, (U. S. District Attorney,) for 
the United States. 


Cutting and Til/ou, for the French 
Government. 


Epmonps, J.—This case involves the 
question whether the President of the 
United States has authority, by virtue of 
mere treaty stipulation, and without an 
express enactment of the national legis- 
lature, to deliver up to a foreign power, 
and virtually to banish from the country, 
an inhabitant of one of the sovereign 
states of our confederacy. 

The importance of the queé8tion has 
weighed heavily upon me during the 
whole time that the case has been be- 
fore me. 

The right is claimed, and has been 
exercised, by that high functionary in 
this instance ; its exercise is demanded 
by the French Government in the,name 
of the treaty between the two nations 
and a branch of the federal judiciary 
has sanctioned it. 

Amid this imposing array against him, 
the prisoner, a resident among us and 
entitled to the benefit of our Jaws, has 
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thrown himself for protection upon state 
sovereignty and demanded the interpo- 
sition of its authority between him and 
the exercise of this extraordinary power. 
To that protection he has a right, in 
common with every inhabitant of our 
state, and it becomes my duty, as one of 
the state judiciary, to see that he sus- 
tains no injury in its exercise. 

The apprehension that out of the dis- 
charge of this duty there might spring a 
conflict between national and state au- 
thority, has not been without its influ- 
ence on my mind, causing me to pause 
long and weigh well any decision which 
I might make. Presenting to my mind, 
as this case does, the picture of the whole 
authority of the nation, claiming and en- 
forcing the surrender of the individual 
on the one hand, and personal liberty 
demanding protection against the exer- 
tion of extraordinary power on the other, 
Ihave not been free from anxiety as to 
the conclusion at which I might arrive 
and the consequences which might flow 
from it. 

The question is, in a great measure, 
under our institutions, anomalous, arising 
out of that peculiar provision of our na- 
tional constitution which declares that 
all treaties made under the authority of 
the United States shall be the supreme 
law of the land. But for this provision, 
and the construction claimed for it, the 
question might justly be regarded as al- 
ready settled by authority. The British 
Government, in February, 1843, made 
a treaty with France, identical in this 
regard with the convention between 
France and the United States. The 
British administration and the British 
Parliament did not deem that the con- 
vention executed itself, or that it could 
be executed without legislative enact- 
ment. Hence the statute 6 and 7 Vict., 
c. 75, was passed, which recited this 
clause of the convention and declared 
that it was expedient that provision 
should be made for carrying it into 
effect, and then enacted that any justice 
of the peace, or other person, having 
power to commit for trial persons accu- 
sed of crime, &c., might examine wit- 
nesses and issue his warrant toapprehend 
the alleged fugitive and commit him to jail 
until delivered pursuant to the requisition. 

VOL. Vv. 28 


Under this statute the Lord Mayor of 
London, in September, 1844, issued his 
warrant for the arrest of an alleged fu- 
gitive from France, who, on being ar- 
rested, was brought before the Queen’s 
Bench on habeas corpus, That Court 
held the warrant void, and on being ap- 
plied to, for the purpose of remanding 
the prisoner, as a person accused under 
the treaty, they denied that they had any 
power but under the statute, and if its 
provisions were not clearly complied 
with, they had no power at all in the mat- 
ter. In re Besset, 1 New Sessions Cases, 
337. 

Here, then, is a decision that, on the 
principles of common law, the treaty 
does not execute itself, and that even the 
highest judiciary in the nation could not 
act under it but in pursuance of a statute, 
and this exposition flows, not only from 
the British courts, but from the British 
executive and the British legislature. 

I know of nothing except the provi- 
sions of the constitution of the United 
States to which I have alluded, which 
can exempt our courts from the binding 
force of the same doctrine, when they 
and the English Courts alike draw the 
principles of their action and the rule 
and guide of their judgments from the 
same fountain of the common law. 

Hence arises the necessity, in this case, 
of considering the meaning and force of 
this constitutional provision and of inqui- 
ring how far it does ex proprio vigore, 
and without legislative sanction, confer 
upon the officers of the national govern- 
ment the power of executing the various 
matters to which it relates. 

In the first place it must be observed 
that the provision in question does not 
relate to treaties alone. It is the consti- 
tution itself and the laws of the United 
States, which shall be made in pursuance 
thereof, and all treaties made, or which 
shall be made, under the authority of the 
United States which shall be the su- 
preme law of the land. Const. art. 6. 

If this provision has this self-acting 
power in regard to treaties, it has it 
equally in regard to the constitution at 
large, and from this consideration we may 
well appreciate the magnitude and in- 
terest of the question involved. 





What is the meaning of the suprema- 
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cy here provided for? That the power is'so that, if when duly executed, they 
itself omnipotent—self-acting and self-|should come in conflict with any other 
dependent alone—and that the func-) they should be supreme and paramount, 


tionary clothed with it, if perchance he | 


be the executive, is in that regard beyond 
the control alike of the judicial and legis- 
lative departments of the government ? 
Such must be the result, if that provi- 
sion does give, as is claimed in the ar- 
gument before me, to the constitution 
and to treaties this self-sufficing au- 
thority. 

But such, as J understand it, is not the 
true reading of this provision. The 22d 
No. of the Federalist defines its purpose 
in language more felicitous than any 
which | can use: 

* The treaties of the United States, to 
have any force at all, must be considered 


as part of the law of the land. Their| 


true import, as far as respects individ- 
uals must, like all other laws, be ascer- 
tained by judicial determinations. To 
produce uniformity in these determina- 
tions, they ought to be submitted. in the 
last resort, to one supreme tribunal.” 
* * * «Tf there is in each state a 
court of final jurisdiction, there may be 
as many different final determinations, 
on the same point, as there are courts.” 
.- * * “To avoid the confusion 
which would unavoidably result from 
the contradictory decisions of a number 
of independent judicatories, all nations 
have found it necessary to establish one 
tribunal paramount to the rest, possess- 
ing a general superintendence, and au- 
thorized to settle and declare in the last 
resort a uniform rule of civil justice.” 
7. * %* “The treaties of the U. S. 
under the present constilution are liable 
to the infractions of thirteen different 
legislatures and as many different courts 
of final jurisdiction.” 

Hence arose the establishment of a 











This is no novel doctrine. But as I 
read the history of our country, it has 
prevailed from the beginning, though 
not now for the first time questioned. 

In the celebrated case of Jonathan 
Robbins, Chief Justice Marshall, then a 
member of the House of Representa- 
tives, asserted the same claim which is 
put forth for the government in this case. 
But he went farther and followed the 
doctrine out to its legitimate results, by 
insisting that the case was one for Ex- 
ecutive and not judicial decision, and 
thet the judicial power cannot extend to 
political compacts, such as the case of 
the delivery of a murderer under the 
27th art. of Jay’s Treaty with Great 
Britain. 5 Wheaton, App. 16. 

In several instances, however, and at 
different periods, Congress has, by its 
action, given a different construction to 
this provision of the constitution. 

A few instances will suffice. 

The constitution, art. 3, § 2, declares 
that the judicial power shall extend, 
among other things, to all cases affecting 
ambassadors, other public ministers and 
consuls, and that in those cases, the Su- 
preme Court shall have original juris- 
diction. It might well be supposed, that 
if any power in that instrument, which 
is to be the supreme law of the land, 
could be thus self-acting, it would be 
the power thus explicitly conferred. 
Yet in the judiciary act of 1789, § 13, 
Congress provides for the exercise of 
this jurisdiction, both for and against am- 
bassadors and other public ministers. 

So, too, the constitution, art. 4, § 2, 
provides that fugitives from justice shall 
on demand of the executive of the state 
from which they have fled, be delivered 


supreme judicatory, not that it should | up to be removed to the state having ju- 


be omuipotent and self-sufficing in its | 


power, but that, within its sphere, it 
should be paramount to all other judica- 
tories. Hence, too, the provision in 
question, that the constitution, the laws 
made in pursuance of it, and the treaties, 
should bethe supreme Jaw ; not that they 
should be omnipotent and self-sufficing 
in their authority, but that they should 
‘be paramount over all other authority, 





risdiction of the crime. 

This provision also of the supreme 
law of the land might be supposed to 
execute itself, yet Congress, in 1793, pas- 
sed a law upon the subject, in order to 
carry it into effect. 

The origin of this law is a striking 
illustration of the interpretation which 
prevailed at those early days. 

It grew out of a demand made by the 


————_ = = 
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Governor of Pennsylvania upon the Such also has been the action of Con- 
Governor of Virginia for the surrender | gress and the interpretation of the na- 
of a fugitive from justice. With that) tional government in relation to our 
demand the Executive of Virginia re- treaties which are also the supreme law. 
fused to comply, for one reason, among! In 1788, a convention was entered 
others, because Congress had not passed |into between France and the United 
any statute to execute this provision of , States, providing for the arrest and sur- 
the supreme law of the land. The opi- render of deserting seamen, in which it 
nion of the attorney general of Virginia | is provided that for that purpose the con- 
assuming that position, and the reply of;suls shall address themselves to the 
the Executive of that state sanctioning | courts, judges and officers competent, 
it, were communicated to Congress by | and demand said deserters in writing, 
President Washington in October, 1791, | &c. And all aid and assistance to the 
and out of that state of things flowed | said consuls shall be given for the search, 
the statute which has for more than half; arrest and seizure of said deserters, who 
a century governed the whole action of | shall be kept and detained in the prisons 








our citizens in that regard.—American 
State Papers, vol. 20, p. 38. 

If the claim now asserted is well foun- 
ded now, it was so then, and if well 
founded, then indeed were this statute 
and that also, which came into existence 
at the same time in regard to fugitves 
from service, works of idle supererroga- 
tion on the part of Congress. 

So, too, the same article of the consti- 
tution provides that persons heid to 
service or labor in one state, escaping 
into another, shall be delivered up on 
claim of the party to whom such service 
or labor may be due. 

This provision, too, of the supreme 
law, so far from executing itself by virtue 
of its supremacy, is helped out and car- 
Tied into effect by the same law of Con- 
gress, and sprung from the same neces- 
sity for legislative action which was then 
conceded. 

So, too, the article of the constitution 
art. 2,§ 3, which declares it to be the 
duty of the President to take care that 
the laws be faithfully executed. is helped 
out and carried into effect by the act of 
1795, which gives him authority to call 
out the militia to suppress insurrection 
in any of the states. 

These are all provisions of the consti- 
tution—the supreme law of the land, 
which Congress has at an early day 
deemed it necessary to legislate upon, 
for the purpose of carrying into effect. 

And it may well be asked, why this 
necessity, if this supreme law was, by 
virtue of its supremacy, self-sufficing, 
and did execute itself without legislative 
interposition ? : 





of the country, &c.- In 1824 a similar 
treaty was made with the Republic of 
Columbia, and from that time down to 
1845, various treaties with nations in 
Europe, Asia and America have been 
made, containing the same provision as 
to deserting seamen. 

Specific as is this provision in these 
various treaties—pointing out as it does, 
even the manner in which the power 
shall be exercised, Congress and our 
government have beenso far from regard- 
ing it as capable of executing itself, that 
in 1829 a law was passed in language 
scarcely more particular than the vari- 
ous treaties, providing for carrying them 
into effeet. This act is understood to 
owe its origin to the fact that so distin- 
guished a jurist as Judge Story, refused 
to execute one of the treaties until Cun- 
gress had legislated upon the subject. 
A marked instance of a similar charac- 
ter is of more recent occurrence. We 
hive a treaty with Spain providing 
against privateering, and declaring that 
if any person of either nation shall take 
a commission as privateer or letters of 
marque, he shall be punished as a pirate. 
Yet Congress and our government did 
not regard this treaty, though *the su- 
preme law of the land, and distinctly de- 
fining the offence as piracy, and thus 
bringing it clearly within the jurisdiction 
of the federal courts, as sufficient to exe- 
cute itself, but on the 3d of March, 1847, 
passed a law in the fullowing words : 


An Act to provide for the punishment of 
piracy in certain cases. 


Be it enacted by the Senate and House 
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of Representatives of the United States of, In the U.S. v. Arredondo, (6 Peters, 
America in Congress assembled, That 734,) that Court affirmed the same doc- 
any es or citizen of any foreign trine and again speak of a treaty which 
state, who shall be found and taken on is a contract between two nations, the 
the sea, making war upon the United | sti ulations of which must be execu- 
States, or cruising against the vessels ted by an act of Congress before it can 
and property thereof, or of the citizens | become a rule for their decision. 

of the same, contrary to the provisions} These two cases involved the treaty 
of any treaty existing between the United ' with Spain of 1819, and they grew out 
States and the state of which such per- ‘of the words used in it, that certain 
son is a citizen or subject, when by such} grants “shall be ratified and confirm. 
treaty such acts of such persons are de-|ed.” The Court held thatif these words 
clared to be piracy, may be arraigned, | imported that those titles “are here- 
tried, convicted and punished before any by ratified and confirmed,” then the 
circuit court of the United States, for the treaty by virtue of its being the supreme 
district into which such person may be | law, operated per se to ratify and confirm, 
brought, or shall be found, in the same | but if they imported a contract, that they 





manner as other persons charged with 
piracy may be arraigned, tried, convic- 
ted and punished in said court. 

Approved March 3, 1847. 

So far as the Supreme Court of the 
U. &. have acted on this question, they 
seem to have adopted the same princi- 
ple. In Foster v. Nelson, 2 Peters, 314, 
they declare that a treaty is in its nature 
a contract between two nations, not a 
legislative act. It does not generally 
affect of itself the object to be accom- 
plished, especially so far as its operation 
is infraterritorial, but is carried into exe- 
cution by the sovereign power of the re- 
spective parties to the instrument. In 
the U. 8. a different principle is estab- 
lished. Our constitution declares a 
treaty to be the law of the land. It is 
consequently to be regarded in courts of 
quptics as equivalent to anact ofthe Legis- 

ature whenever it operates of itself with- 
out the aid of any legislative provisions. 

But when the terms of the stipulation 
import a contract, when either of the 
parties engages to perform a particular 
act, the treaty addresses itself to the po- 
litical, not to the judicial department, 
and the Legislature must execute the 
contract before it can become a rule of 
Court. And speaking of the particular 
treaty then under consideration, they 
add, ‘‘ This seems to be the language of 
contract, and if it is, the ratification and 
confirmation which are promised, must 
be the act of the Legislature. Until 
such act shall he passed, the Court is not 
at liberty to disregard the existing laws 





on the subject. 


should at some future period be ratified 
and confirmed, then the treaty did not 
execute itself, but it must be executed by 


‘an act of Congress before it could become 


a rule for the decision of the Courts. In 
other words, where the treaty is a contract 
tobe performed iz futuro, the Englishrule, 
as laid down by Lord Denman in 1 New 
Sess. Ca. is applicable, the Courts have 
not any power but under the statute, and 
if its provisions are not clearly complied 
with, they have no power at all in the 
matter. 

The Supreme Court of the U.S. a 
third time, in reference to those words, 
reiterate the doctrine. In the U. 8S. v. 
Pescheman, (7 Peters, 87,) Ch. J. Mar- 
shall says, that although the words “shall 
be ratified and confirmed ’”’ are properly 
words of contract stipulating for some fu- 
ture legislative act, they are not necessa- 
rily so. They may import that they 
shall be ratified and confirmed by force of 
the instrument itself. 

In the latter signification of the terms, 
in a country where the treaty isthe su- 
preme law of the land, it may perchance 
be well said that the treaty executes it- 
self. But this provision in the conven- 
tion with France under which this pri- 
soner is held, can in no such sense be held 
to execute itself. It never was intended 
to act in presenti. It was a contract be- 
tween the two nations to be executed 
only im futuro, and in the language of 
principle, of the action of Congress and 
the decisions of the Federal Judiciary, it 
stipulated for future legislation, with- 
out which, as the Queen’s Bench de- 
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clares, the Courts have no power at all 
in the matter. 

In the debate in Congress on the Jon- | 
athan Robbins matter, it was stated that | 
President Washington had entertained 
doubts whether the extradition clause in 
Jay’s treaty could be executed without 
legislative action. And in 20 Sergt.and 
Rawle, 135, the Supreme Court of Penn- 
sylvania express the same doubt, aud de- | 
clare that the opinion of the executive | 
hitherto had been that it had no power | 
to act. 

In the case of Prigg v. Commonwealth | 
of Penn., (16 Peters, 624,) the provision 
of the constitution as to the surrender of 
fugitives from service was under consid- 
eration. Story, J., in delivering the 
opinion of the Court, speaking of that 
clause which enacts that the fugitive 
shall be delivered up on claim of the 
party to whom such service may be due, 
says, “ We think it exceedingly difficult 
if not impracticable, to read this lan- 
guage and not to feel that it contempla- 
ted some farther remedial redress than 
that which might be administered at the 
hands of the owner himself. * * * 
They require the aid of legislation to 
protect the right, to enforce the delivery 
and to secure the subsequent possession 
of the slave.” 

And the Court in that case, in adjudi- | 
eating upon language very similar to} 
that contained in this treaty, declare that | 
the constitution does execute, itself so far | 
as to establish the absolute right of the 
owner to recapture his slave, but that to 
enforce the right the aid of legislation is 
required. And by parity of reasoning, 
while we may regard this treaty as exe- 
cuting itself so far as to establish the right 
ef the French Government to the sur- 
render, legislation is required to enforce 
the delivery and secure the subsequent 
possession of the fugitive. 

The want of this legislative sanction 
on which so much stress is laid, is not 
mere matter of form. It is a substantial 
right and involves too deeply the liberty 
of the citizen to be dispensed with. 

Treaties by our government are made 
by the executive without the sanction of 
the Legislature. The extradition pro- 
vided for by this convention with France 








| dreds. 


| from this view of the case. 





is not confined to the subjects of France, 


An American citizen may be demanded 
by the French Government, and our Ex- 
ecutive may, on such demand, banish a 
native of our soil—nay, if one, then hun- 
And it becomes us well to see 
that power so great should be properly 
guarded. 

There is another consideration flowing 
Neither the 
constitution, the laws nor the treaty, 
which together constitute the supreme 
law as to this case, provide for the inter- 
position of the judiciary in the exercise 
of this power. On the other hand the 
treaty provides that on the part of the 
United States the surrender shall be 
made only by the authority of the Ex- 
ecutive thereof. And although the Ex- 
ecutive has, in this case, with great pro- 
priety, invoked the aid of the judiciary, 
yet he has done it insuch a manner that 
the decision of the subordinate tribunal 
appealed to cannot be reviewed in the 
court of dernier resort and therefore be- 
comes final. 

And if the right claimed in this case 


'for the Executive to act in the matter 


without legislative sanction, be once 
firmly established, I cannot discover any 
provision in the supreme law which ren- 
ders it necessary for him to seek the aid 
of the judiciary. It may be convenient 
for the Executive to resortto the ma- 
chinery of the judiciary or the incumbent 
for the time being may entertain such a 
sense of duty as to induce such a re- 
sort; but the right once established as 
now claimed, it must necessarily hecome 
a matter of discretion with the Execu- 
tive, whether he will require the assent 
of either the legislative or judicial de- 
partments to his surrendering to a fo.- 
eign government any person native to 
the soil, or immigrant, whom it may 
please to demand as a fugitive from jus- 
tice. 

In the absence of any statutory provi- 
sion, the Executive can resort for the 
rule of its action only to the treaty. The 
treaty with France nowhere provides for 
a resort to the judiciary. Persons accu- 
sed of crime shall be delivered up, pro- 
vided that this shall be done only when 
the fact of the commission of the crime 
shall be so established, as that the laws 
of the country would justify their appre- 
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hension and commitment for trial. How | gistrate. It is important to keep this fact 
established, and before what tribunal? in mind, as it is one of the main grounds 
It is the Executive alone who can surren-| on which the U.S. Supreme Court re- 
der, and if the treaty alone is to be the | fused to this prisoner his application for 
guide of his action,then when he be- | the writ of habeas corpus, and it brings 
comes satisfied that the commission of|us to the real question in this case, 





the alleged crime is established, whether 
that be with or without the aid of the 
judiciary, he can surrender. 


Such is the claim presented before | 


me, and, if established, then is the liber- 
ty of the citizen, at least as respects ex- 
tradition, subjected to Executive discre- 
tion to an extent that is calculated to 
alarm even a country where freedom in 
the aggregate is so common that its in- 
vasion in detail is too often and too ea- 
sily disregarded. 

To meet an objection so formidable in 
its character, it is urged that the aid of 
the judiciary must of necessity be invok- 
ed in the execution of the treaty. 

I have already had occasion to decide 
in this case, that the state magistrates 
have no original authority in the matter. 
Not having seen any reason for changing 
my opinion, and that opinion having 
been acquiesced in by all parties con- 
cerned in this matter, it must be regarded 
as pro tanto the law of this case. The 
remaining question then is, whether any 
of the federal magistrates have the au- 
thority? The question may well be put 
still broader, and comprehend not mere- 
ly the inquiry whether the federal judi- 
ciary may entertain jurisdiction, but also 
whether it ought not to be the duty of 
the government, and the right of the 
prisoner, to make the appealtothem. I| 
will not stop, however, here to consider 
that question, but pass at once to the 
simple topic of the authority of the fed- 
eral magistrates, voluntarily or other- 
wise, to act inthe matter. And this topic 
need not be discussed any farther than 
to the extent and as to the manner in 
which the authority has been exercised 
in this case. 

It must then be observed in the outset, 
that the action on which the prisoner 
was committed, was not the action of 
any court, but of a District Judge as 
such. The arrest, examination, and com- 
mitment were none of them the act of 
the District Court, but of the Judge as 
such at Chambers, or as committing ma- 


whether a District Judge, not sitting in 
Court, has the power to aid in carrying 
a treaty into effect. 

Marshall, in his speech in the Robbins 
| case, repeatedly denied the authority of 
'the judiciary in every form. That was 
'the second proposition he maintained: 
'5 Wheat. App. 16—which was that the 
case was a case of executive and not ju- 
dicial decision. He proceeded to refute 
the position of Mr. Livingston, that the 
judicial power of the United States ex- 
pressly included that under considera- 
tion. He maintained, (page 77,) that the 
judicial power cannot extend to political 
compacts, as the establishment of a 
boundary line, &c., or the case of the de- 
livery of a murderer, under the 27th art. 
of our present treaty with Britain, and 
he proceeded with this language: “ The 
gentleman from New-York has asked, 
triumphantly asked, what power exists 
in our courts to deliver up an individual 
toa foreign government? Permit me, 
said Mr. Marshall, but not triumphantly, 
to retort the question. By what authority 
can any court render such a judgment? 
What power does a court possess to 
seize any individual and determine that 
he shall be adjudged by a foreign tribu- 
nal? Surely our courts possess no such 
power. Yet they must possess it, if this 
article of the treaty is to be executed by 
the courts.’”” And he concluded with 
the remark, “ The case was in its nature 
a national demand made upon the na- 
tion. The parties were the twornations. 
They cannot come into court to litigate 
their claims, nor can a court decide on 
them. Of consequence, the demand is 
not a case for judicial cognizance.” 

Again, (on page 28,) he says, It is then 
demonstrated that according to the prac- 
tice and according to the principles of 
the American government, the question 
whether the nation has or has not bound 
itself to deliver up an individual charged 
with having committed murder or for- 
gery within the jurisdiction of Britain, is 
a question the power to decide which 
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rests alone with the Executive depart- 
ment. 

The inference from that debate and its 
results, is as fair, perhaps, as any other, 
that the majority of Congress who went 
with him on that occasion, and in the 
language of Judge Story, “ put the ques- 
tion at rest forever,’’ intended to sustain 
that as well as the other principles which 
he then advanced. 

Mr. Marshall maintained that, a treaty 
providing for the surrender of fugitives 
being made, the Executive was compe- 
tent of itself, without judicial or legisla- 
tive aid, to execute it. How far > is 
competent without legislative aid, has 
already been shown from authority, up- 
on principle and by the action of the 
Government for 50 years. And the U. 
S. Supreme Court, in the case of Holmes 
vy. Jennison, 14 Peters, and more recent- 
ly on the application of Metzger tor a 
habeas corpus, have recognised the ne- 
cessity of judicial action. 

But then the questions recur, whence 
do the judiciary derive their authority to 
act in the matter? Who is to set them 
in motion, and what is to regulate and 
control the form and manner of their 
going? And how are the rights of the 
accused to be protected ? 

These are important questions under 
our state constitution, which declares 
that no man shall be deprived of any of 
the rights or privileges secured to him, 
unless by the law of the Jand or the 
judgment of his peers. 

The learned judge, upon whose war- 
rant the prisoner was committed, evi- 
dently has strong doubts upon this sub- 
ject, though he thinks them capable of a 
satisfactory solution. But the solution 
which he discovers is applicable only to 
courts of the U. 8., not to the Judges 
acting out of court, and he seems to 
have overlooked the distinction which 
the Supreme Court have since rendered 
so important, as on that ground to deny 
to the prisoner the privilege of having 
his case reviewed in the Federal courts. 
Under that decision, I am not at liberty 
to disregard so grave a distinction, and 
am compelled to inquire, if, perchance, 
the courts have the power, does it follow 
that the judges out of court possess it 
also? Ifso, whence does it flow? Not 


from the constitution, for that is silent on 
the subject—not from the treaty, for that 
is equally silent—not from any express 
statutory enactment, for the want of that 
has been throughout the whole case the 
great ground of complaint—and not 
from necessary implication from any 
power otherwise granted. 

It seems to me, then, that it can trace 
its origin to no other source than the ne- 
cessity or convenience of the case.— 
When we are brought to this point, then, 
the whole course of reasoning on which 
was founded my decision, that the police 
magistrate acted without authority, be- 
comes equally applicable to the District 
Judge. Inthe absence of any provision 
of the constitution, of the treaty or of the 
statute, conferring the power upon that 
officer, I am compelled, by the view 
which I then took of the case, and which 
was acquiesced in on all hands, to arrive 
at the same conclusion as to his power. 

It is with unfeigned diffidence, and af- 
| ter long consideration, that I have im- 
| bibed a view of this case, so different 
| from that entertained by the learned 
judge whose decision I am compelled, 

from my position, thus to review. His 
long experience and the high respect 
which I entertain for his judicial cha- 
| racter, might have inclined me to yield 
my own conviction to his, if his own 
{opinion of the power of the United 
States Court, had been clear and decided, 
or if he had at all considered the power 
of a judge out of court; a distinction, 
I repeat, which has been rendered im- 
portant by the subsequent decision of 
the Supreme Court of the United States. 

There is another view of the case 
which has had its weight with me, and 
that is the mode of reviewing the deci- 
sion of one of the federal judiciary, which 
is thus brought about. Such review is 
not ordinarily through the state tribu- 
nals, yet 1 see no way in which it can be 
avoided in this case. I was bound by 
the law of the sovereignty whose min- 
ister I am, under severe penalties, to al- 
low the writ of habeas corpus. It was to 
the prisoner, under our laws, a writ of 
right. The United States Supreme 
Court having denied to him the privilege 
of carrying up the decision ofthe District 
Judge directly for their review, he had 
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a right to resort to the state tribunals as| court, in United States v. Percheman, 7 
the conduit through which he can more | Pet. 87, when it was said that the treaty 
indirectly pass to that ultimate tribunal, | was drawn up in the Spanish as well as 
whose peculiar province it is to pass the English language. Both were origi- 
upon all questions arising under treaties | nals and were unquestionably intended 
made by the authority of the United, by the parties to be identical. The 
States. | Spanish had been translated, and they 

The writ being returned before me, it | then understood that the article (of the 
was my duty to inquire into the cause of treaty,) as expressed in that language, 
his detention, and that not merely as it) was that the grants “shall remain rati- 
appeared on the warrant by which he, fied and confirmed,” &c. The court 
was held, but as it might appear from then holds, that ifthe English and Span. 
any fact alleged before me, to show that! ish parts can, without violence, be made 
his imprisonment or detention was un- | to agree, that construction which estab- 
lawful, or that he was entitled to his dis-| lishes this conformity ought to prevail. 
charge. 2 Revised Stat. 569, § 50. I) No violence is done to the language of 
have therefore, of necessity, gone behind the treaty by a construction which con. 
the mandate of the President and in-, forms the English and Spanish to each 
quired into the legality of the founda-| other. Although the words “shall be 
tion on which it rested. And finding itto! ratified and confirmed” are properly 
be wanting in the legal aliment necessary words of contract, stipulating for some 
to support it, ] have no alternative but, future legislative act, they are not neces- 
to declare that the prisoner cannot law-| sarily so. They may import that they 
fully be held under it. | shall be ratified and confirmed by force 

It will be observed, that I have in this of the instrument itself. When we ob- 
opinion omitted to discuss many of the serve that in the counterpart of the same 


points raised before me on the several | treaty, executed at the same time, by the 
arguments, which have been had in the) 


same parties, they are used in this sense, 
case. This omission has not arisen from | we think the construction proper if not 


any wanton my part of atteution to and | unavoidable. 
careful consideration of them, but solely | To apply that principle to the case in 
from the belief that their consideration | hand. 
was not necessary to the determination | The convention with France, under 
of the case, on which I was to render; consideration, is drawn up in the French 
my judgment. | as well as the English language. In the 
There is, however, one topic,on which | latter language, when the party to be 
I differ in opinion with the learned Dis-| surrendered is spoken of, he is twice 
trict Judge, which strikes me with so! spoken of as the person “ charged” and 
much force, that I cannot forbear dwell-| twice as the person “ accused.”’ In the 
ing a moment upon it. | French counterpart, the expression is 
The Spanish treaty, which has been al-| uniformly accusé: “les individus accusés” 
ready alluded to, contained a stipulation | —“ /es individus qui accusés’’—“ les indi- 
as to the ratification and confirmation of! vidus qui seront accusés’’—‘ Trindividu 
certain grants of land therein mentioned. | ainsi accusé.” 











The English side of the treaty contained | 
in that regard, the words “ shall be ra- 
tified and confirmed.” The United 
States Supreme Court, in construing 
those words in Foster v. Nei/son, 2 Peters, 
253, held that they imported a contract 
to be performed at some future time, 
and therefore, as has been already men- 
tioned, required legislation before that 
part of the treaty could become a rule 
for the courts. 

That treaty again came before the 


It appears from the opinion of the 
| learned district judge, that it was claimed 
before him that this French phrase was 
equivalent to the term in our law in- 
dicted or arraigned, and that it was 
proved before him that such is the under- 
standing of the term by the bar and the 
courts in France: inculpe and prevenue 
designate persons against whom crimi- 
_nal charges or proceedings are instituted 
up to the period when the charges are 
acted upon by the Chambre des mises en 
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accusation, and an accusation is decreed 
by it, and then and not before they be- 
come accusees. Code d’inst. Crim. Arts. 
127, 128, 241, 265. 

The same question, then, arises here 
that arose under the Spanish treaty, 
which language is to prevail in the con- 
struction? Ifthe English, then a party, 
merely “ charged” or “ accused” before 
the committing magistrate may be de- 
manded. The-prisoner is in that precise 
situation. He has been charged or ac- 
cused before a magistrate authorized to 
arrest, and nothing more. But if the 
French phrase is to prevail, then the 
prisoner does not come within the treaty, 
because he has never been indicted or 
arraigned, never been mis en accusation. 

There is a great difference in the 
French practice, as well as in ours, be- 
tween a person merely charged with a 
crime and one who has been indicted ; 
between inculpe and accusee. There is 
much more solemnity in the latter than 
in the former, more probability of guilt; a 
farther progress toward conviction has 
been attained, and the questions both as 
tothe guilt of the prisoner and the na- 
ture of the offence, no longer rest merely 
upon the untried and uninvestigated 
complaint of a party, but have been in- 
vestigated by the proper tribunal, the 
grand jury or the Chambre des mises en 
accusation, and probable cause for the 
accusation been duly found, and the na- 
ture of the offence charged duly defined. 

This is an important consideration, for 
it is not every offence with which a per- 
son may be charged, for which he can 
be surrendered. It is only a few speci- 
fied cases, and it often becomes an ex- 
tremely difficult question for courts, even 
after the fact is established, to ascertain 
the nature of the offence growing out of it. 

In this case, it is very difficult, if not 
quite inpracticable, for an American 
lawyer to determine whether the act 
charged upon the prisoner was forgery 
under the French law. If the matter 
had passed through the Chambre des 
mises en accusation, and the prisoner had 
been mis en accusation, had become accu- 
see,it would have been judicially deter- 
mined that if the prisoner had done the 
acts imputed to him, it would constitute 
the crime of forgery, but now the com- 
VOL. V. 29 








plexion of the act, whether forgery or 
not, rests in a great measure, if not 
solely, on the charge of the complainant. 
So, too, under our law, it is often diffi- 
cult to define the boundary between 
breach of trust and constructive larceny 
between mere fraud and the felony of 
obtaining money under false pretences. 
And when we come to the exercise of so 
important a duty as the surrender of a 
native or naturalized citizen to the de- 
mand of a foreign nation, to be tried in 
a foreign judicatory, shall it depend on 
the complexion which the anger or mal- 
ice of the complainant may give to the 
case, or shall it obtain its hue from the 
investigation which the grand jury or 
the Chambre de Conseil may subject it to ? 
These inquiries are too import- 
ant to have escaped the attention of the 
contracting parties, and hence we find a 
a having a definite meaning in the 
rench code, entirely inconsistent with 
the idea of allowing so important a con- 
sideration as extradition to rest upon the 
color which the complainant may give 
the matter, purposely, repeatedly and 
carefully used, in a manner, which, under 
our law, gives it controlling influence 
over both parties of the treaty. So that 
a person f acctecn thr of the French Gov- 
ernment by ours, would not be surren- 
dered, unless he had been indicted or 
mis en accusation, At all events, the 
French Government might so act with 
great propriety, and point to the lan- 
guage it had carefully used in the conven- 
tion as a perfect answer to the demand. 
Entire reciprocity was evidently aim- 
ed at by both parties, and I cannot con- 
ceive a reason why the language of the 
Supreme Court, in regard to the Spanish 
treaty, does not apply here with equal 
force, and why I am not bound to hold, 
as the Supreme Court then held, that if 
the English and French parts can with- 
out a violence be made to agree, that 
construction which establishes this con- 
formity ought toprevail, and that no vio- 
lence will be done to the language of the 
treaty by a construction which conforms 
the English and French to each other. 
If this construction is to prevail, then, 
it is inevitable that the prisoner is not 
within the treaty, and cannot be demand. 
ed by the French Government, nor sur- 
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rendered by the American, but is entitled 
to the protection of the laws of this state 
against the attempt to surrender him. 

The conclusion, then, at which I have 
arrived is, that the prisoner is nota party 
accused—mis en accusation—within the 
meaning of the treaty, and that the Pre- 
sident vannot execute the power of extra- 
dition without both legislative and judi- 
cial sanction, and I acknowledge that 
the conclusion commends itself to my 
favor, because of the protection it is cal- 
culated to afford to personal liberty 
against Executive authority. 

The prisoner must therefore be dis- 
charged. 





Surrogate’s €ourt. 
[ New- York City.] 


Before the Honorable CHARLES Mc’VEAN, 
Surrogate. 


IN THE MATTER OF THE FinAL Settwe- 
MENT OF THE ACCOUNTS OF JOEL S. 
Oatman, Executor or James Scort, 
DECEASED. 


An executor has the authority to compound and re- 
lease the debt of his testator. It is his duty to do 
so when the interests of the estate require it. 
When an executor compounds and releases a 
debt due to his estate in good faith, he is in equity 
only accountable for the amounts he receives. 
The Surrogate’s court, in adjusting the accounts 
of executors, acts as a court of equity. 

The terms “ personal property,”’ as used in the stat- 
ute, directing the executor to pay debts and lega- 
cies, are used in their common law sense and do 
not include, within their meaning, choses in action. 
That statute neither confers the authority to sell 
nor impairs the right tosell—it merely makes it 
the duty of the executor to sell in the cases men- 
tioned. 

The authority of the executor to sell every species 

; of personal property of the estate, is co-exten- 
sive with that which the testator possessed in his 
life-time. 

It seems that in case an executor sellsa debt due 
to the testator, prudently and in good faith, he is 
accountable only for the amount he may have re- 
ceived for such debt, being less than the whole 
sum. 

The promise to pay, implied from valuable services 
rendered, must be answered by satisfactory affir- 
mative evidence that they were gratuitously ren- 
dered, before the right of a claim can be defeated. 


Tue circumstances of this case sufficient- 
ly appear in the opinion. 


P. Reynolds, for the executor. 





H. M. Western, for legatees. 


Tue Surrocate.—The executor sub- 
mitted his final account of proceedings, 
including also a personal claim against 
the estate of the testator for allowance 
and settlement. The residuary legatees, 
the widow being now deceased, contest- 
ed both the account and the claim; and 
the proofs having been taken before me, 
I am now called upon to decide the mat- 
ters in controversy. 

The testator, by his will, gave the use 
and interest of all his property to his 
wife during her life-time, and so much 
of the principal as might be necessary 
for her support. The property which 
the testator left, was a judgment for 
$985 36 against Jane Hays, recovered a 
few days previous to his death. A few 
days after his death a bill in chancery 
was filed in the name of the executor in 
aid of the recovery of that judgment, by 
the attorneys of the testator, in which 
bill several other creditors of Jane Hays 
were parties, and which was filed with. 
out consultation with the executor. All 
the creditors afterwards settled the suit, 
some receiving more in proportion than 
the others, each having made a separate 
settlement. The amount recovered by 
the executor was $600 and the costs, 
and the judgment was assigned to a 
friend. The propriety of this settlement 
has been questioned, and the evidence of 
the counsel of the parties in that contro- 
versy, and of others, have been taken on 
this hearing. As a matter of fact, 1 am 
satisfied, considering the litigation that 
would ensue, the prosecution of that 
bill before the debt could probably be 
recovered, and the poverty of the estate 
of the testator otherwise; that the settle- 
ment was made prudently, in good faith, 
and that the best interests of the estate 
were thereby promoted. 

The question has been raised, whether 
an executor has the authority to release 
a debt due his estate or to sell it, and if 
he has so released or sold the same, 
whether he be not liable for the whole 
sum of the debt in his account. The 
counsel for the executor has referred to 
the 25th section of the statute (2 Rev. 
Statute, p. 87, 1st ed.) as affording 
the authority of the executor to sell in 
this instance. 
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The provision is as follows: ‘ If any 
executor, &c., shall discover that the 
debts against any deceased person and 
the legacies bequeathed by him cannot 
be paid and satisfied without a sale of 
the personal property of the deceased, the 
same, so far as may be necessary for the 

ayment of such debts and legacies, shall 
be sold.” This provision confers no au- 
thority upon the executor to sell, neither 
does it restrain him in the general right 
to sell any portion of the personal pro- 
perty. The authority of the executor to 
sell, is now as fulland perfect as it was 
before that statute was passed. It is his 
duty to sell in the cases mentioned in the 
statute ; but it was not designed to re- 
strain him in his right or power to sell in 
anycase. Neither can that section be 
construed as recognizing the right to 
sell the debt due the testator as “ person- 
al property” required to pay debts. Al- 
though “ personal property,” as used in 
another chapter of the Revised Statutes, 
would include choses inaction. As used 
in this section and chapter, “ personal 
property’? means personal property at 
common law. 

The authority of an executor to com- 
pound and release a debt has never been 
questioned. It has been contended, how- 
over, that on a trial at law, on a devasta- 
vit, he would be held accountable in all 
cases for the amount of the debt released, 
regardless of the amount received. The 
rule was always otherwise in equity. 
It is useless to inquire whether the rule 
at law, as contended for, ever existed, as 
this court in this matter proceeds on the 
principles of equity, which are the prin- 
ciples of the law itself as now modified 
by the Revised Statutes. Even if the rule 
existed now, at law, it is a mere relic; 
for a court of law can, in no case, issue 
an execution, except on an order of the 
surrogate’s court, on adjustment of ac- 
counts in the latter court. 

An executor is not only bound to com- 
pound and release a debt when the in- 
terests of the estate require it, but he 
would be guilty of culpable neglect if he 
should fail to do so and lose the debt. 
He is bound to act in such case as a dis- 
creet and prudent man would act, 
were the debt his own. 3 P. Wil- 
liams, 381. 1 Wendell R. 583. 





The mode in which the composition’ 
was affected, cannot change the result. 
The assignment of the debt to a friend 
of the debtor, was preferred to a release 
of it, and the estate lost nothing by the 
assignment, more than it would have 
done by the release. I do not mean to 
intimate an opinion, that an executor 
who assigns a chose in action belonging 
to his estate for a sum less than is due 
from the debtor, is held to account fora 
sum greater than he receives. If the 
estate lost nothing by the transaction, it 
is inequitable that he should account for 
more than he has received. The legal 
right and authority of the executor, as 
the successor and personal representa- 
tion of the deceased to sell, is unques- 
tionable to the extent that the law would 
allow the testator to sell, and such sale 
having been made in good faith, pru- 
dently and discreetly, with reference to 
the condition and interests of the estate, 
I see no reason why he should, in equi- 
ty, be held liable for more than he has 
received, in thus doing an act tending to 
promote the best interests of the estate 
entrusted to his care aud management. 
As regards the debt of the executor 
against the estate, which is for medical 
services and attendance, it is satisfacto- 
rily proved that he was the family phy- 
sician of the testator ; thathe as such, at- 
tended him for several years, for which 
he had not received any pay. These 
services being valuable, the law pre- 
sumes a promise to pay. It is compe- 
tent, however, for the opposing party to 
show that the services were rendered 
gratuitously. Some expressions of the 
executor of an equivocal character have 
been testified to, showing that he did not 
intend, or did not expect to receive 
payment for his professional services. 
These expressions are met with the 
proof of the declaration of the testator, 
regretting his inability to pay. It is 
manifestly just that the executor should 
have compensation for his services as a 
physician. There is some uncertainty 
as to the amount, but all the circumstan- 
ces of the case authorize me to sub- 
tract something from the account thus 
rendered by him. I do therefore award 
him $150. Costs to be levied, and not 
to be awarded to either party. 
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Court of Common Pleas. 
[New-York City and County.] 


Befors the Honorable M. ULSHOEFFER, First 
Judgé, and Judges INGRAHAM and DALY. 


Decisions or Marcu Term, 1847. 


The appearance of the defendant be- 
fore the justice in summary proceedings 
to recover the possession of land, is a 
waiver of any defect in the affidavit upon 
which the proceedings were founded. 


McCarthy and Mohegan v. Noble. 


Where the justice before whom the pro- 
ceedings were had, was described as one 
of the assistant justices for the 5th, 8th 
and 14th Wards of the City of New-York, 
instead of one of the assistant justices of 
the City of New-York, the words “ for 
the 5th, 8th and 14th Wards ’”’ will be 
treated as surplusage. Db. 


A declaration upon a judgment is bad 
upon special demurrer, in which it is 
averred that the proceedings upon which 
the judgment was founded were had in 
the 5th, 8th and 14th Ward Court of the 
City of New-York. It should have been 
averred that they were had before the 
assistant justice. Ib. 


Where a party’s name in a pleading, 
is in some places written Mehegan and 
in others Mohegan, but is in each in- 
stance preceded by the words “the said” 
referring back to the original name, 
which is correctly written, it will be 
treated as a clerical mistake, and is no 
ground of demurrer. Ib. 


The right of way is put in issue by the 
pleadings in an action of trespass on the 
case, and the prevailing party at the trial 
is entitled to costs, where the general issue 
of not guilty is pleaded to a declaration 
in which the right of way is specially set 
forth. It is not necessary that the de- 
fendant should have plead specially, de- 
nying the right of way, or have given 
notice to that effect under the general 
issue. It is a material averment in the 
delaration, and is putin issue by the plea 
of not guilty— Wattripont and James vy. 
Chesterman. 





Where a boy crossed the defendant’s 
fence, and éntered upon his premises du- 
ring the day time in pursuit ofa ball, 
and was bitten by a dog harbored by the 
defendant: Held, that the defendant was 
responsible for the injury, he having per- 
mitted the dog to go at large about his 
premisés in the day time, knowing that 
it had previously bitten a human being 
under circumstances evincing a ferocious 
nature. - Sawyer v. Jackson. 


The defendant is not excused in such 
a case, though the boy committed a 
technical trespass in entering the pre- 
mises, and although he has kept the dog 
within an enclosure, and placed as a no- 
tice upon the outside of his premises, 
“beware of the dog.” But otherwise if 
the boy’s attention was drawn to the no- 
tice, and he was cautioned not to cross the 
fence, yet voluntarily exposed himself to 
the danger. qb. 


A broker who is employed by buyer 
and seller, by the one to sell and by the 
other to purchase, is the agent of both 
parties, and a memorandum of the terms 
of sale made by him in writing, and de- 
livered to the parties, is the best evidence 
of the contract. But when a broker was 
employed by the defendant to sell a par- 
ticular article, and he called upon the 
plaintiff who agreed to purchase, and 
after such agreement the broker made a 
memorandum ofthe agreement in writing 
which he delivered to the defendant: Held, 
that such memorandum was not the best 
evidence of the contract, and that plain- 
tiff was at liberty to give parol evidence 
of what took place between the broker 
and himself as to the terms of sale.— Al- 


lan & Poillion v. Aguira & Gal®ay. 


Where a contract is made for the sale 
ofan article of merchandise, and there is 
a subsequent delivery and acceptance of 
the article agreed to be sold, in whole or 
in part, the contract is valid. Otherwise 
as to the payment of earnest money, 
which must be paid at the time the 
agreement is made. 


The defendant sold to the plaintiff a 
quantity of raisins at a stipulated price, 
with an understanding, that if any part 
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of the duties paid upon the raisins should 
be remitted, the plaintiff was to have the 
benefit of it. A portion of the duties 
were remitted and received by the de- 
fendant, for which the present action 
was brought: Held, that the plaintiff 
might recover. Ib. 


It is a good plea to an action upon 
a bastardy bond, that the justice bebite 
whom it was taken, fraudulently ex- 

ounded the true intent and meaning 
thereof.——People v. Heine and May. 


No order of affiliation is necessary, 
where the putative father elects to give 
the bond. He thereby admits his lia- 
bility. Ib. 


A lien is acquired under the lien law 
of 1844, by the filing of-the contract, and 
the service of notice thereof, upon the 
owner or his agent. The entries re- 
quired to be made by the county clerk 
in the lien docket, at the time of the filing 
of the contract, are not essential to the 
validity of the lien. The neglect of the 
clerk to make the entries, may render 
him liable to the party injured, but it fur- 
nishes no ground for disturbing the lien. 
—Freeman & Wait v. Arment. 


There are two classes of persons who 
may acquire a lien under this act. Those 
who perform labor or furnish materials 
by virtue of a contract with the owner or 
his agent, and those who perform labor 
or furnish materials in pursuance of an 
agreement with a person who has con- 
tracted with the owner. The first, or 
the original contractor, acquires a lien 
for work done or materials furnished, as 
well before as after the filing of the con- 
tract and the service of notice. The 
second, or the sub-contractor, has a lien 
only for what is done after the filing of 
the contract. Ib. 


The origiual contractor, and the sub- 
contractor cannot enforce their lien in the 
same manner. The former must pro- 
ceed under the fourth and fifth sections 
of the act, the latter in the manner pre- 
scribed by the tenth section. Ib. 


The original contractor may enforce 
his lien at any time within a year from 
the time of the filing of the contract and 
the service of notice, and is entitled to 





issue execution upon the judgment re- 
covered against the owner after the ex- 
piration of thirty days, the same as upon 
an ordinary judgment, but the sub-con- 
tractor must proceed in thirty days after 
the completion of the work, or after the 
materials are furnished, and have the 
amount of the lien adjusted. Ib. 


To render the lien of the original 
contractor available, as against the land 
upon which it has attached, judgment 
must be recovered, and execution issued 
within the year. After that time the 
specific lien is gone, and the judgment 
recovered has no other effect than an or- 
dinary judgment against the owner. 
But if a purchaser has bought the pro- 
perty during the year, with a knowledge 
of the fact that the contractor has insti- 
tuted proceedings to enforce the lien, 
execution may be issued against the 
property upon which the lien has at- 
tached after the termination of the year, 
if the judgment has been recovered 
within the year. Ib. 


The execution to which the original 
contractor is entitled, does not relate 
back and take effect as upon a judgment 
recovered against the owner upon the 
day upon which the lien attached. The 
provision giving a retro-active effect to 
the execution is confined to the one issued 
to enforce the lien of the sub-contractor. 


When a lien has been acquired for the 
erection of several houses under one con- 
tract, upon distinct lots of land in differ- 
ent streets, there is a specific lien upon 
each house and lot, for the work done, 
and the materials furnished towards the 
erection of each house, which may be 
separately enforced. Where a contrac- 
tor, therefore, who had acquired a lien 
for the erection of two houses in such a 
case, and who had instituted but one pro- 
ceeding under the fourth and fifth sec- 
tions, and recovered but one judgment 
against the owner, for the amount of 
both liens, directed the sheriff to levy 
the whole amount of the execution issued 
upon the judgment upon one of the 
houses, the execution and levy was set 
aside as irregular. Ib. 
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ENGLISH CASES. 


. ae 





3n Chancery. 


Before the Right Hon. Lord Chancellor COT- 
TENHAM. 


The Evectric TELEGRAPH COMPANY v. 
Nort and others.—Feb. 10th, 12th, 
17th, 19th and 24th, 1847. 


INJUNCTION. 


The principles upon which the court acts in grant- 
ing or refusing an injunction, where the legal 
right of the plaintiff as against the defendant is 
open to doubt. 


Tue plaintiffs were a company formed 
under an act of parliament (9 & 10 Vict. 
c. xliv.) passed 18th ‘June, 1846, enti- 
tled “an act for forming and regulating 
the electric telegraph company, and to 
enable the said company to work certain 
letters-patent.”” This company possess- 
ed themselves of various patents which 
had been taken out by Messrs. Cook & 
Wheatstone, between the years 1837 
and 1846, for the purpose of establishing 
and perfecting a system of telegraphic 
communication by means of electricity. 
In the month of January, 1846, the de- 
fendant Nott (who was subsequently 
joined by other parties) obtained a patent 
for a like purpose. The plaintiffs al- 
ledged that their rights were thereby in- 
fringed ; and on 13th Nov., 1846, filed a 
bill for an injunction. On moving, how- 
ever, before the Vice Chancellor of Eng- 
land, for the injunction on the 13th Jan., 
1847, his honor ordered the motion to 
stand over, with liberty for the plaintiffs 
to bring such action or actions against 
the defendants as they might be advised. 
The plaintiffs now moved by way of ap- 
peal before the Lord Chancellor, that 
the order made by the Vice Chancellor 
might be discharged or varied ; and that 
the defendants might be restrained from 
directly or indirectly making, usifig, ex- 
ercising, putting in practice, or vending 
the inventions and improvements respec- 
tively mentioned in the patents in the 
bill mentioned, bearing date 12th June, 
1837, 21st Jan., 1840, and 8th Sept., 
1842, or any of them, or any part there- 





of; and from in any wise counterfeiting, | 


imitating, or resembling the same, or 
any of them, or any part thereof. Both 
parties supported their case by volumi- 
nous affidavits, made by scientific men of 
the highest reputation, and the state- 
ments were very conflicting on those 
portions of the case which bore upon the 
point of the alleged piracy of the plain- 
tiff’s invention by the defendants. 
Bethell, Teed, and Heathfield, for the 
plaintiffs, urged that the infringement by 
the defendants was so evident that there 
was no reason for sending the case toa 
court of law. They suggested, that the 
Vice Chancellor, in refusing the injunc. 
tion, had acted on a misapprehension of 
the judgment of the Lord Chancellor in 
Spottiswoode v. Clarke, (2 Phil. 154; 10 
Jur. 1043.) [Reported ante, p. 142.] 


Stuart and T. Webster, for the defend- 
ants, contended that there was no in- 
fringement. 


Bethel, in reply. 


The following cases were referred to 
in the course of the argument :— Boulton 
v. Watt, (2H. Bl. 489); Duvergier v. 
Fellows, (5 Bing. 248); Muntz vy. Gren- 


fell, (7 Jur. 121; 8 Jur. 206.) 


Lorp Cuancettor.—This is a case 
involving matter of great public impor- 
tance ; the points which it presents are 
of an interesting nature, and great dili- 
gence has beetf,shown in the discussion ; 
but when the facts are applied to the es- 
tablished rules of this court, there is no 
difficulty in coming to a conclusion as to 
what course it is my duty totake. I have 
often had occasion to express my opinion 
as to what the court ought to do, when 
applied to for the purpose of protecting 
a legal right. I have said, and in so 
saying I have not departed from the 
principle adopted by my predecessors, 
that, when this court is applied to, if 
there be doubt, it becomes the court to 
be very cautious in the exercise of its 
equitable jurisdiction ; and this for two- 
reasons, first because, if the legal title 
fails, the court has interfered without 
cause ; and secondly, and this is the prin- 
ciple reason, because there is no com- 
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parison between the error in refusing 
and that in granting an injunction, for, if 
granted, it does more injury to the de- 
fendant than not granting it can possibly 
cause to the plaintiff; and therefore I 
have said that the court ought to be very 
cautious, where there is any doubt as to 
the legal right. For the purpose of ar- 
gument, it has been said that I have car- 
ried this principle further than my pre- 
decessors. I can only say, that, look- 
ing back at what has been done in 
former times, I find that it was car- 
ried by Lord Eldon further than 
I have ever had occasion to carry it. In 
Hill v. Thompson, (3 Mer. 622), I find 
Lord Eldon saying, ‘‘ Where the patent 
is but of yesterday, and upon an appli- 
cation being made for an injunction, it is 
endeavored to be shown, in opposition 
to it, that there is no good specification or 
otherwise thatthe patent ought notto have 
been granted, the court will not, from its 
own notions respecting the matter in dis- 
pute, act upon the presumed validity or 
invalidity of the patent, without the right 
having been ascertained by a previous 
trial; but will send the patentee to law, 
and oblige him to establish the validity of 
his patent in a court of law, before it will 

rant him the benefit of an injunction.” 
oe not had occasion to go so far as 
this. The principle in question, as ap- 
plied to cases of patent right, is open to 
an exception laid down by Lord Eldon, 
and on which I have acted, that, when 
the patent has been used and enjoyed 
for a long time without interruption, the 
course of time becomes prima facie evi- 
dence against all the world, and is 
strongly in favor of the validity of the 
legal right. In Hill v. Thompson, and 
other cases, this has been held as giving 
strength to the patent, and as affording 
a ground for protecting the rights of the 
patentee. I have adopted this excep- 
tion where the question has not been as 
to the validity of the patent, but where 
other circumstances may have rendered 
it doubtful whether the plaintiff was 
right. In the present case, then, with- 
out entering into the question whether 
the plaintiff has a right to what he 
claims, for I will assume this to be so, 
he stands in the situation of any person 
having a right, as in the case of a copy- 


right. There, ifthe party is the original 
composer, there is no question of his 
right, but the point is, whether the other 
party has violated it. The plaintiff here 
stands in the same situation as the owner 
of a copy-right, and the question is, 
whether, according to the rule laid down 
by Lord Eldon, and on which I have 
acted, the court may assume this right as 
against the defendant. It would be 
rash in me if I were to give any opinion, 
coming to a conclusion contrary to what 
is sworn to by the most eminent scien- 
tific persons in this country. If, in @ 
question so open to doubt as this is, I 
should interfere with the defendant, I 
should be setting up my own judgment 
in opposition to those, who being prac- 
tically acquainted with matters of this 
description, have deposed, that according 
to all rules and principle, the subject 
matter of the defendant’s patent may 
be perfectly new, and unconnected with 
any thing claimed by the plaintiffs. I 
may not be satisfied that these gentle- 
men are right, or that the plaintiffs are 
wrong, but I am satisfied that the case 
is not one so free from doubt as to justify 
me in interfering. I am desirous of not 
expressing any opinion on what effect 
the evidence may have made on my own 
mind, for as the matter is to be tried, the 
question should be untouched by any 
expression of opinion by me. I there- 
fore, abstain from saying any thing as to 
the inclination of my own mind, which 
indeed, I might not find it easy to state. 
The case falls within the rule, in acting 
upon which, I have thought it the duty 
of this court not to interfere. The 
Vice-Chancellor is right, and the plain- 
tiff must establish his right at law before 
coming here to ask the interference of 
this court. 











Prerogative Conrt. 





Before the Right Honorable Sir HERBERT 
ENNER FUST. 


Freer v. Peacocx.—6¢h August, 1847. 


Moral insanity, or a moral perversion of the feel- 
ings unaccompanied with delusion, does not af- 
ford a sufficient ground to invalidate and nullify 
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the acts of one so affected, if no fraud is prac- 
tised upon him, and his eccentricity cannot be 
resolved into intellectual insanity, the test of 
which is delusion. 


Tue circumstances of this case, as far as 
they bear upon the point with reference 
to which the case is intended to be re- 
ported, are stated in the judgment. 


Philimore and Jenner, for the executor. 


Sir J. Dodson, Q. A., Addams and 
Harding, for the next of kin. 


Sir H. Jenner Fust.—The question 
before the court arises with respect to a 
will, alleged to have been executed by 
Sir Thomas George —o in the 
month of June, 1836. e died upon 
the 30th Dec. 1842, having put an end 
to hisexistence. At the time of his death, 
he was about 51 years of age, and was 
owe of realty in the counties of 

untingdon, Liecester, Essex and else- 
where, tothe amount of between 200,000/. 
and 300,000/., and personal property, 
consisting of a balance at his banker’s 
and certain arrears of rent and govern- 


ment annuities, which together make br p 


the sum of 20,0002. By the will whic 

is in question, the whole of his property 
is devised and bequeathed to trustees for 
sale, the proceeds of which are for the 
benefit of St. George’s Hospital. The 
will purports to have been duly executed 
by the deceased, and appoints Messrs. 
Freer and Foster, of Lincoln’s Inn, trus- 
tees and executors, and gives to each of 
them a legacy of 100/. for his trouble, 
with the exception of which two legacies, 
the whole is to go for the benefit of the 
hospital. The will is propounded by 
Mr. Freer, Mr. Foster, the other execu- 
tor, having released his legacy and re- 
nounced his executorship, for the pur- 
pose of being examined as a witness in 
the cause. ‘The party opposing the will 
is Mrs. Peacock, the sister and only next 
of kin of the deceased; and several al- 
legations have been given in pleading 
facts in support of and in opposition to 
the will. The first, after pleading the 
preparation and execution of the will, 
and the capacity of the deceased, pleaded 
certain exhibits, which were letters con- 
taining the instructions from which the 





will was drawn, and which purported to 
be in the handwriting of the deceased, 
On this plea Mr. Foster and the three 
subscribing witnesses were examined, 
The allegation given in or on behalf ot 
Mrs. Peacock, consisted of thirty-two 
articles, on which seventy-three witnesses 
were examined. The next allegation 
given in on behalf of the executor, con. 
tains the answer to the case set up by 
the next of kin, and consists of thirty- 
six articles, on which eleven witnesses 
have been examined. A further allega- 
tion was given in on behalf of the next 
of kin, consisting of five articles, upon 
which, three witnesses have been ex- 
amined, so that no fewer than ninety-one 
witnesses have been produced, and their 
depositions taken. In addition to the 
evidence in chief, there are the answers 
of the parties and the evidence on cross- 
examination, with an almost countless 
number of exhibits annexed to the allega- 
tions and interrogatories, so that there 
is scarcely a case in which such an accu- 
mulation of evidence has been produced 
in this court. In the first place, the 
court will observe, that on the evidence 
reduced upon the allegation propound- 
ing this will, the paper is entitled to pro- 
bate. It is proved that it was drawn up 
from instructions in the hand-writing of 
the testator; that it was executed by him 
in the presence of three attesting wit- 
nesses, who depose to their belief of his 
entire capacity; therefore, if nothing 
further appeared, notwithstanding the 
disposition which is made of this property 
to the exclusion of his only next of kin, 
and any other relations, either legitimate 
or illegitimate, which he may have, the 
proof would be fully sufficient. But the 
case of the next of kin is to be considered. 
The allegation given in or on her behalf, 
sets forth the history of the deceased 
from an early period of life, the general 
purport being to show that the deceased 
was, if not from the date of his birth, 
yet at least from a period commencing 
shortly after, of unsound mind, and that 
he continued in that state through life. 
The earlier articles plead that he was 
strange and eccentric in his conduct and 
irrational in his propensities, as a child, 
and @ boy at school, and at a private tu- 
tor’s. That he seldom visited his es- 
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tates, took no rational interest in their) ing them. 


management, and after the year 1823, 
was without any fixed residence, leading 
alife of irregularand unsettled character, 
moving about from place to place without 
any rational cause or settled purpose. 
That he was shy and suspicious, and 
committed acts of violence, of eccentri- 
city, and of a strange character, which 
are stated to have been absurd, irra- 
tional, and insane. The tenth article 
pleaded that, in the year 1833, whilst he 
was resident in a house at Golder’s 
Green, to which he had removed under 
an insane delusion that his servants had 
been attempting to break into his apart- 
ment, [this word “insane” delusion, is 
introduced into every part of this allega- 
tion—insane delusion; because, accor- 
ding to the general doctrine of these 
courts, it is net every unfounded opinion 
which is an insane delusion, or which 
would operate against the validity of a 
will propounded; but it must be, to consti- 
tute a delusion, a belief in that, the ex- 
istence of which no rational person 
would believe; therefore, in order to 
bring the particular idea within the rule, 
it is pleaded to be an insane delusion, | 
and murder him; he induced his sister 
to exchange bed-rooms with him for 
three nights. The eleventh pleaded that 
he evinced evident gratification in caus- 
ing inconvenience and annoyance to 
others; took an insane delight in indu- 
cing any poor people whom he met in 
the road, particularly the aged and in- 
firm, to get into his carriage, as if for the 
benevolent purpose of helping them on 
their way; but, as soon as they were 
therein, driving at a rapid pace as long 
as the horses could be kept at their 
speed, far beyond their place of desti- 
nation, refusing them any assistance, in 
the way of money, or otherwise, for their 
conveyance back, and insanely rejoicing 
in the suffering he had caused them. 
That, in like manner, he had an irra- 
tional pleasure in teazing and tantalizing 
his inferiors, by insincere offers of gifts 
of clothes and money ; took an unnatural 
and childish pleasure in speaking and 
hearing of the pain and suffering of his 
fellow-creatures, and evinced an irra- 
tional gratification, rubbing his hands 
and grinning at any evil tidings respect- 
VOL. v. 


Now, this is represented to 
| be insane and irrational in all these re- 
spects, for the purpose of introducing 
what was strongly insisted upon in argu- 
ment, that, if the deceased was not in. 
tellectually insane, he was morally in- 
sane. The case set up, is this—that this 
is a compound case, consisting of delu- 
sion, which is commonly considered as 
a test of insanity; and also of moral in- 
sanity, a doctrine which has lately ap- 
peared in the writings of several per- 
sons, and seems to be making its way 
among medical men. The next articles, 
down to the thirtieth, plead habits of the 
deceased, and letters written by him, and 
various other circumstances which, it is 
said, are only to be accounted for by the 
disordered state of his mind. The thir- 
tieth, unnatural circulation of the blood, 
evidenced by an undue determination of 
the blood to the head, whilst the pulse 
was unnaturally slow, the head being 
hot in an uncommon degree, the feet 
cold, in a degree equally uncommon. 
That these symptoms, long apparent in 
the life-time of the deceased, indicated 
disease of the brain, which was found to 
be actually the case on a post-mortem 
examination. The thirty-first and thirty- 
second, that the mind of the deceased 
had been long insanely occupied with 
the subject of insanity. The thirty-third, 
that he destroyed himself in December, 
1842, and the verdict of the jury, finding 
him of unsound mind. The thirty-fourth 
and thirty-fifth plead circumstances con- 
nected with the preparation and execu- 
tion of the will. The thirty-sixth, that 
the deceased never appeared to have 
any sense of religion, or even attended 
any place of divine worship, was emi- 
nently uncharitable all his life, and was 
generally so known to be by all his ac- 
quaintance, and that neither St.George’s 
nor any other hospital, nor any such or 
a similar institution, was ever subscribed 
to by, or apparently any object of inte- 
rest to, the deceased at any period of his 
life. The thirty-seventh, that his papers 
are in the hands of his pretended execu- 
tors, who refuse access to them; and 
the thirty-eighth generally denies that 
the deceased was, at the time of the pre- 
paration and execution of the said po 
propounded, or for some years before or 
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after, of sound mind and so forth. This|time in or about the year 1838, from 
is the substance of the case made in plea | which time his communication with Mr. 
on the part of the next of kin; and it| Miles was by letter only; that such 
does seem to furnish an extraordinary communication by letter continued till his 
degree of eccentricity in the deceased ; | death; that on all occasions of meetin 

whether it amounted to insanity or not, | Mr. Miles he conducted himself sensibly, 
is the question to be determined, upon a|and that his letters were rational and 
consideration of all the circumstances of | sensible. This is the substance of the 
the case. The allegation on behalf of first eight articles. The ninth pleaded 
the executor, in answer to this, after | several circumstances, showing why the 
pleading generally that the deceased at | deceased did not reside on any of his es- 
all times managed his own affairs in a tates. The tenth to the sixteenth refer 
rational and sensible manner; corres- | to a dispute which arose in 1834 between 
ponded and communicated personally | the deceased and Mrs. Peacock, whether 
with his agents, stewards, solicitors, and | he, the deceased, was entitled to any 
others; took all pains to inform himself | portion under the marriage settlement 
of the nature and character of his rights,| of his father and mother, and which, 
and all measures for ee and en-|after some correspondence, was set- 
forcing the same: and was at all times, | tled by the deceased assigning a sum of 
until within a short time before his death, | 2000/. upon the same trusts as in the in- 
of sound mind, memory, and understand- | denture of 1815, with respect to the 6000/. 
ing,—pleaded, that in 1807, he was ap- | So that here is another instance, in which 
pointed residuary legatee in the will of | the deceased was treated by Mrs. Pea- 
his elder brother; that, being then in his | cock and her husband as a rational per- 
minority, and no executor being named | son, capable of knowing what was for his 
in the will, his father took out adminis- | interest and attending to it. The next 
tration for his use, and that in 1812, hav- | six articles plead acts of business trans- 
ing attained his majority, administration | acted by, and letters written to or by, the 
with the will annexed was taken out by | decease, with reference to the sale of a 
him. That in 1815, he became trustee | house in Manchester Square, his claims 
of the sum of 6000/., by an indenture |as residuary legatee, under his brother’s 
under the hands and seals of Mr. and|will, on the death of that brother’s 
Mrs. Peacock, and continued to act as| widow, and the allotment of a portion 
trustee until 1823, when he relinquished | of land on the petition of the rector, (a 
the trust. These are very important | relative of the deceased’s,) and the poor 
circumstances for the consideration of|ofa parish in which some of his property 
the court, where much is made to depend | was situated. The twenty-second pleads, 
on the treatment of the deceased by his | that in 1834 the deceased began to keep a 
friends and family. ‘lhirty years ago | letter book, the drafts of the letters being 
Mrs. Peacock regarded him as a compe- | usually made by Mr. Freeman, the de- 
tent person; in 1807 he was appointed | ceased’s secretary, from written or verbal 
residuary legatee in the will of his | instructions ordirections of the deceased, 
brother, in which capacity in 1812 he ‘or, in his absence, by the deceaSed him- 
himself took out letters of administration. | self; and the twenty-third pleads several 
Then, in 1818, he was high sheriff of parts of the letter-book, which are stated 
Cambridge and Huatingdon, and dis-|to have been in the hand writing of the 
charged his duties with ability, and in a| deceased. The twenty-fourth, in contra- 
sound and rational manner. In 1823 | diction to what is pleaded in Mrs. Pea- 
probate of the will of his mother was|cock’s allegation, namely, that the let- 
granted to him and his co-executor Mr. | ters annexed to the allegation propound- 
Ashby, the brother of Lady Apreece, in|ing the will were mere copies, tran- 
which capacity he acted in all respects| scribed by the deceased from originals 
rationally and sensibly. In 1824 he ap-|made and entered by Mr. Freeman in 
pointed Mr. Miles his land agent, with | the letter-book, pleads, that the draft of 
whom he was in the habit of frequently | No. 1 was drawn up by Mr. Freeman, 
visiting his different estates until some! by the desire of the deceased, in pursu- 
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ance of and in conformity with instruc- | 
tions given him by the deceased. Now, 
this letter referred to is the foundation 
of the will which has been executed, and 
which is propounded. It is a letter to 
Mr. Forster to prepare a will, disposing 
of the property to several hospitals, 
which are there mentioned, and charita- | 
ble institutions ; and this paper was com- | 
municated to Mr. Forster in the hand- 
writing of the deceased ; it was therefore 
authenticated by the act of the deceased, 
with a full knowledge of its contents, 
and this cannot be considered, independ- 
ently of the evidence to which the Court 
must presently advert, as not havirg 
emanated from the deceased, for it has 
been contended that the act was not 
that of the deceased. It altogether ema- 
nated from his own mind, be that mind 
sound or unsound, and acting upon this 
authority it is that the correspondence 
between him and Mr. Forster com- 
mences and proceeds to the first execu- | 
tion of this will. Mr. Forster had been | 
the solicitor of the deceased and in the 
management of his concerns for a period 
of twenty-five years; and on receiving 
this letter he wrote to the deceased, in- 
forming him that he could not leave 
his real estates to the charities he in- 
tended; and then, after inquiries made 
by Mr. Freeman, further iustructions 
were given, in pursuance of which the 
will was drawn up. The twenty-fifth to 
the thirtieth, plead acts of business ; re- 
specting the sale of a next presentation 
to aliving in 1839. The thirtieth and 
thirty-first, the bad state of deceased’s 
general health, and a medical position 
as to ascertaining the existence of men- 
tal derangement by an examination of 
the brain after death. Then comes the 
thirty-second pleading, that at the date 
of the execution of the will, Mrs. Pea- 
cock was the only surviving next of kin, 
and was married in 1801 to Mr. Peacock, 
@ person in affluent circumstances, and 
had nochildren. That under the will of 
her mother, Mrs. Peacock, on the death 
of the deceased, without issue, became 
entitled to considerable real and personal 
estate. And the remaining articles go 
to the deceased having done nothing 
towards altering his will, and to the find. 
ing of the will in his house after his de- 








cease. Such is the substance of the 


'several pleas, not raising the question 


whether the decesed was imbecile, but 
whether he was in an insane state of 
mind, which rendered him incapable of 
doing any legal act whatever. And this 
is a question undoubtedly of very pecu- 
liar difficulty, and requires to be well 
considered with reference to the case of 
the deceased ; for, though the principle 
by which insanity is tested, nas been 
often recegnized in courts of law, yet a 
great part of the argument curned upon 
what is necessary to constitute, and 
what are means by which soundness or 
unsoundness of mind is to be tested ; and 
the authority of cases decided here as 
weil as in other courts, and the opinions of 
medical writers upon the subject of in- 
sanity, have been largely referred to. 
Very learned treatises have been written 
of late years, and, as the authors admit, 
a new theory has been introduced since 
the commencement of the present cen- 
tury; medical authorities now suppose 
insanity to be two-fold, moral and intel- 
lectual, and they distinguish the one 
from the other. In the one case, the 
moral, the intellect may remain undis- 
turbed; in the intellectua! insanity, the 
brain is disordered, and the intellectual 
faculties are impaired, though some- 
times, after death, the brain may betray 
no marks of disease. What, then, is the 
law of this country as applied to these 
cases? What has been admitted to be 
the law in the cases to which I must 
necessarily refer? Although the de- 
ceased did conduct himself, upon several 
occasions in transacting business as a 
rational and sensible man, though he did 
carry on a correspondence with solici- 
tors and others on matters of business, 
and express himself rationally and sensi- 
bly, it cannot be denied that he was in 
the habit of conducting himself generally 
in a most eccentric manner: it cannot 
be denied from the proofs here exhibit- 
ed, that he was most eccentric in 
his habits and conduct, to so great a de- 
gree as to seem to advance upon that in- 
visible line which is said to separate ec- 
centricity from insanity, and make it 
doubtful whether particular acts are tu 
be ascribed to the one or the other state. 
The difficulty of marking the boundary 
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has been felt by all who have considered to particular circumstances and gene- 
the subject, whether they belonged to ‘rally act in a rational and sensible man- 
the legal or the medical profession; and ner. The arguments of counsel, how. 
attempts have been made to distin- ' ever, have not been confined to the ques- 

uish between the two, eccentricity and | tion, whether there was delusion or not. 
insanity. Inthe books to which I have |It has been said that insanity is moral 
alluded, it has been considered that the | as well as intellectual, the latter consist- 
test was insane delusion. And my learn-|ing of delusions, the former existing 
ed predecessor, in Dew v. Clark, (3, where the intellectual faculties are not 
Add. 90.) expressly states his opinion, | affected, or the powers of business, but 
founded on his own observation, and the | where the reflective faculties are im- 
opinions of others, and guided by what | paired. This seems to be the view taken 
had occurred in these and other courts, | by Dr. Ray, (Treatise on the Medical Jur- 
that the true criterion is delusion. De- | isprudence of Insanity, )and Dr. Prichard. 
lusion, where there is no phrenzy or rav- | Dr. Prichard, in giving his definition of 
ing madness, is the true character of in- | moral insanity, thus states it: ‘“ I mean 
sanity. Andit is only a belief of facts | to denote by ita disorder which affects 
which no rational person would believe, | only the feelings and affections, or what 
that is insane delusion. I am not aware | are termed the moral powers of the mind, 
that this test has ever been varied or de-|in contradistinction to the powers of 
parted from. Dr. Prichard says, (on the | the understanding or intellect.” And in 


different forms of insanity, page 16,) 
“It seems, on the whole, to be the set- 
tled doctrine of the English courts at 
present, that there cannot be insanity 
without delusion ; or, as itis otherwise 
expressed by physicians, without illusion 





sect. 5, he more fully explains the nature 
and characteristics of this disorder. He 
says, “ moral insanity is a disorder of 
which the symptoms are only displayed 
in the state of the feelings, affections, 


|temper, and in the habits and conduct 





or hallucination, that is, without some | of the individual, or in the exercise of 
particular erroneous conviction impress- | those mental faculties which are termed 
ed upon the understanding, the affected | the active and moral powers of the mind. 





person being otherwise in possession of | 
the full and undisturbed use of his men- 
tal faculties.” It is not necessary to ob- 
serve upon the distinction which has 
long been taken between the legal effects 
of delusion in civil and criminal cases, 
the law established in the former being 
all which the court is called upon to con- 
sider. ‘ The law voids every act of the 
lunatic during the period of lunacy, al- 
though the delusion be extremely cir- 
cumscribed, although the mind may be 
quite sound in all that is not within the 
shades of the very partial eclipse, and 
although the act to be voided can in no 
way be connected with the influence of 
the insanity.” This is the law as stated; 
wherever there is delusion existing at 
the time of the execution of the act, what- 
ever it may happen to be, the act will be 
invalid as a civil act, provided the delu- 
sion continues permanently fixed on the 
mind, and whether it has any thing to 
do with the particular act to be consid- | 
ered or not ; the mind is insane, although 





it may display soundness with reference 


There is, in this disorder, no discovera- 
ble illusion or hallucination, or false con- 
viction impressed upon the belief similar 
to the delusive or erroneous impress- 
ions which characterize monomania. It 
is often very difficult to pronounce with 
certainty as to the presence or absence 
of moral insanity, or to determine whe- 
ther the appearances which are supposed 
to indicate its existence do not proceed 
from natural peculiarity or eccentricity of 
character. The existence of moral in- 
sanity is palpable, and easily recognised 
only in those instances in which it comes 
on, as it often does, after some strongly 
marked disorder affecting the brain and 
the general state of health, such as a 
slight attack of paralysis, and when it 
displays a state of mind strikingly differ- 
ent from the previous and habitual or 
natural character of the individual. If 
a person of quiet and sedate temper, 
little subject to strong emotions, becomes 
excitable, violent, impetuous, thought- 
less and extravagant to such a degree as 
to surprise his friends and relatives, a 
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suspicion is produced that this change!means pledge myself to pronounce 
may depend upon a disordered state of against the will. Being a case, however, 
mind. There are many individuals who which I cannot determine satisfactory 
are subject to alternate fits of excitement to my mind against the party who sets 
and depression ; the contrast renders the it up, in this stage of it, I think I am 
peculiarities of such persons apparent ; | bound to admit the allegation, as by so 
the fact that they are so affected is al- doing, I give her the option of proceed- 
ways known to their families, but they ing with the cause. if she thinks proper. 
are not suspected of insanity unless the | She must be apprized, however, as well 
affection is very strongly marked.” He that the burthen of the proof rests with 
then refers to several cases that have her, as that this burthen, in my judg- 
occurred in his practice in support of his ment, is, from the very nature of the case, 
opinion of the existence of moral insani- | a pretty heavy one. The present, in- 
ty, his object being “to convince his | deed, may be less difficult to make out 
readers that there really exists such a than Greenwood’s case in one respect, as 
disorder as that which he has termed the delusion under which this deceased 
moral insanity, meaning by that expres-|is charged to have labored towards the 
sion, a morbid state of the mind which|complainant, is alleged to have been 
consists merely in moral perversion | coupled with something of insane feeling 





without any illusion or the beliefof any vin other particulars, especially on the 
unreal or imaginary fact.” But howev- subject of religion; although here, as in 
er well founded this opinion, as to the | Greenwood’s case, the general capacity is, 
existence of moral insanity, may be in a in substance, unimpeached. But she 
medical point of view, I am not aware | must understand, that no course of 
of any case, decided in a court of law, harsh treatment, no sudden bursts 
where moral perversion of the feelings, | of violence, no display of unkind 
unaccompanied with delusion, has been | or even unnatural feeling, merely, can 
held a sufficient ground to invalidate and | avail in proof of her allegation. She 
nullify the acts of one so affected. Inj can only prove it by making out a case 
the early stage of Dew v. Clark, an alle- | of antipathy, clearly resolvable into 


gation was given in, and the learned 
judge made some observations at that 
stage of the case not unworthy of atten- | 
tion. After having stated the nature of | 
the plea set up—a case of partial insan- | 
ity, which afterwards turned out one of 
general insanity or insanity upon many 
points—he says, (1 Add. 283,) “ Now, 
the possible occurrence of such a case 
of partial insanity, and that proof of it 
may invalidate a will which is fairly pre- 
sumable to have been made under its 
direct and immediate operation, must be 
admitted, on the authority of Greenwood’s 
case, though the last verdict in that case, 





if | remember, established the will. This 
being so, I am by no means prepared to 


mental perversion ; and plainly evincing 
that the deceased was insane as to her, 
notwithstanding his general sanity.” 
These are the observations which the 
learned judge of this Court made in the 
early stage of Dew v. Clark. It was 
followed by a plea, alleging several 
other circumstances in confirmation of 
the case originally set up, and eventually 
the case turned out to be one in which 
the proof of incapacity was most clearly 
and satisfactorily established. The case 
of Greenwood has been often referred 
to in these courts; but it is only very 
lately that a report of the summing 
up of the learned judge in the Court 
of King’s Bench has been given to 


say that no case made out in evidence, the world by Dr. Curteis in the Appen- 
taken as upon plea now tendered, could | dix to the 3d vol. of his reports. It is 
induce me to relieve the party who ten-| hardly so much with respect to the par- 
ders it against the operation of the will/ ticular principles applying to monoma- 
sought to be impeached. At the same/ nia, that I am about to refer to the dicta 
time I must observe, first, that the plea! of the learned judge, as it is to the gen- 
is one of that sort to which it is not very | eral case of the disposition of property 
likely that the proof will come up; and | contrary to the natural feelings common 
secondly, that, even if it does, I by no'tomankind. Lord Kenyon, after stating 
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the case, proceeds: “ But though all this | 
be so, yet if, in further canvassing the 
business, it should appear to you that 
there was something about this testator | 
which put him in a situation in which the 





the right hand or to the left, nor to see 
what the disposition is, provided we are 
convinced that the disposition was cor- 
rectly made; and it would be of the 
most dangerous consequence upon earth, 


law of this country, and the law of reason | ifevery man was to look at the disposition 
too, says that he should not dispose of | made, and form his own ideas of the pro- 
his property, the will however formally | priety orimpropriety of it, whether it suit- 
made upon the face of it—however fairly | ed what his wishes were that the testator 
made at the time—ought not, and there- | should have done, and thence judge whe- 
fore will not, by your verdict prevail. | ther the testatorshould have done itor not, 
a There is nothing that is more| Mankind are as capricious as they are 
apt to seduce one than one’s wislies re-| many in number, and every body knows 
specting the propriety of a measure, and, | that there is hardly a will made but goes 
therefore, there is nothing upon earth | some way to vary the succession appoint- 


that one ought to be more careful to get! 
rid of, when one applies one’s mind to) 
judge of a question, than all those cir- 
cumstances which might lead one’s 
wishes, and, therefore, debauch and se- 
duce our judgment.” [A precaution to 
be observed by all persons who have to 
consider cases of this kind, particularly 
in those where there is so much at stake 
as in this case.] ‘“ In this case consider- 
ing the relation and the happy harmony | 
that has existed between them for many | 
years, itis impossible that a man should 
not at the first blush of the business, wish | 
that the property of the deceased brother | 
had devolved on the defendant ; but that | 
ought not to weigh a feather in the scale 
—it ought to have uo influence upon 
your judgment.” [So here, I say, no 
person who has read the disposition con- 
tained in the will would not wish that a 
different disposition had been made, to 
a certain extent at least, that some ad- 
ditional provision had been made for 
Mrs. Peacock; that some _ provision 
should have been made for Captain 
Apreece (he was a natural brother of the 
deceased) and his daughter ; that some 
part of the property should have been 
given to his natural sisters, Mrs. Parrott 
and Mrs. Gould. Every one who has 
heard the case must wish that such a dis 
position of the property had been made; | 
but, as Lord Kenyon says, “* This ought | 
not to weigh a feather in the scale—it | 
ought to have no influence upon the) 








ed by the law of the land. Many great 
estates held by the first characters in this 
country, the first in virtue, have come to 
them through the disherison of the heirs at 
law. Ifno fraud was committed, but the 
faculties of the testator were in a situa- 
tion in which they could exert themselves, 
the will is not to be tripped up, because 
you or I or other persons would not have 
made the like disposition in the like cir- 
cumstances.” These are words of gen- 
eral application to all cases which are 
called moral perversion of the natural 
affections. Where there is no fraud, 
however, these may be perverted, they 
are not enough to “trip up,” as Lord 
Kenyon expresses it, a will made under 
such circumstances, unless they can be 
coupled with facts of delusion which 
may have led to the disturbance of the 
intellectual faculties. In other words, 
as far as 1 understand Lord Kenyon, if 
the party knows what he is about, if he 
has sense and knowledge of what he is 
doing, and the effect his disposition 
will have, whatever his feelings may be, 
whether they are founded upen a re- 
ality or a notion he has taken up-in his 
own mind, unless they are delusions, 
the will must stand and have effect. 
“We must see whether the will is or 
is not the will of the testator.” “It 
is expedient,’”’ continued Lord Ken- 
yon, “upon this case, as upon all 
other cases, to state the question accu- 
rately before one applies one’s self to 








judgment of the jury.”” And consequent-| decide it; and I am not sure that it was 
ly, it ought not to have any influence | stated with perfect accuracy, though at 
upon the judge, who is called to decide | the first blush of it not much receding 
as to the soundness or unsoundness of} from accuracy, by the learned sergeant, 
the mind.] “ We ought not to look to’ but with not perfect accuracy; I think 
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in some view of it, there is a possible | 
fallacy. He stated that the question was, | 
whether the disposition was the ef- 
fect of madness or of sound mind. Iam 
rather inclined to believe that some per- 
sons, in judging of it would look first to 
the act done, and argue up from that to 
the sanity or the insanity of the mind, 
instead of looking at that which is the | 
real question, and which the law ever, 
considers to be the question, name-| 
ly, whether the testator was of sound | 
and disposing mind and understanding 
when he made his will? That is the 
question which the wisdom of ages has 
framed, and which as often as the ques- 
tion arises in courts of justice and is put | 
into form in those words it is put into 
form.” Lord Kenyon then proceeded to 
detail the evidence upon the one side 
and the other, and after commenting 
upon the evidence, he concluded his sum- 
ming up in this way: “ This long ac- 
count is the evidence on one side or the 
other, and the question now is for you to 
draw the fair result that ought to be 
drawn from this evidence; and I can 
only leave off where I begun by stating to 
you that the inquiry, and the single in- 
quiry, in this cause is, whether he was of 
sound and disposing mind and memory 
at the time when he made his will; 
however deranged he might be before if 
he had recovered his reason at that time, | 
he was competent to make his will. And 
I take it a mind and memory competent 
to dispose of his property, when it is a 
little explained, perhaps may stand thus: | 
having that degree of recollection about 
him that would enable him to look ebout 
the property he had to dispose of, and 
the persons to whom he wished to dis- 
pose of it. If he had a power of sum- 
moning up his mind so as to know 
what his property was and who those 
persons were that then were the ob- 
ject of his bounty, then he was compe- 
tent to make his will. The conduct 
which he held to his brother certainly is 
considerably unaccountable; if when- 
ever his brother’s name occurred in- 
stantly a fit of delirium had seized him, 
then I should conceive that he was not 
competent to make his will; but if his 
mind remained entire, if he had new 
raised up prejudices against his brother, 





though upon improper grounds, yet if 
they were such prejudices as might re- 
side in a sound mind, it is hard that 
those prejudices should lead to conclu- 
sions unfavorable to his brother; but 
hard as the case may be, it is better that 
a thousand hard cases should take place 
than that we should remove the land- 
marks by which man’s property is to be 
decided. It is for you to look at that 
conduct to his brother to see whether it is 
evidence of a derangement of mind, or 
whether only an unreasonable prejudice 
which he indulged against his brother; 
if it be the last, that did not unfit him to 
make his last will and testament. A 
multitude of instances there have been, 
where men have have taken up preju- 
dices against their nearest and dearest 
relations ; it is the history of every week 
in the year, and the history of almost 
every family at one time or other, that 
harsh dispositions have been made, that 
unreasonable prejudices have taken 
place, that one child standing equally 
near in blood has been preferred to an- 
other; and if once we get into digres- 
sions of that kind, then we get upon a 
sea without a rudder: where will you 
stop ? what partiality will be enough to 
set aside a will, and what partiality will 
you give way to, and say the will is 
good? ‘These are questions which the 
most correct and acute mind that ever 
addressed itself to the consideration of 
questions will not be able to settle. 
You are to consider whether his mind 
was entire to make the disposition ; 
not whether the disposition is whimsi- 
cal, cruel, what none of you retiring to 
your own bosoms and collecting your 
own feelings would have made, but to see 
whether it was the disposition of this 
man’s mind, exercising the faculties of his 
mind ata time whenin possession of those 
faculties. If you think that whenever 
the topic occurred to him it totally de- 
ranged his mind, and prevented him from 
judging who the objects of his bounty 
should be, according to his own will, 
then the will cannot stand, and then you 
will find for the defendant; but if you 
think he was of competent mind to make 
his will, to exercise his judgment, how- 
ever that might be disturbed by pas- 
sions which ought not to be encouraged, 
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then the will ought to stand. It is for 
you to decide, and the care and atten- 
tion you have paid have made it un- 
necessary for me to say so much as | 
have said in addition to the evidence.” 
Such was the opinion of Lord Kenyon 
in 1790, before this doctrine of moral 
insanity existed; and I am clearly of 
opinion, that, as the law now stands, 
where there is no fraud practised on a 
testator, however great his eccentricity 
may be, however extravagant particular 
acts in his conduct, if these cannot be 
resolved into insanity, and he has a mind 
to dispose of his property by will, that 
will must have effect, and the court must 
pronounce for it. [Sir H. Jenner Fust 
having then examined and commented 
upon the evidence at great length, con- 
tinued.}] There is full satisfaction to my 
mind, that, although the mind of the de- 
ceased was morally perverted, though 
he was one of the most unamiable of 
beings, and eccentric to an extraordinary 
degree, yet he was not of unsound mind. 
I am of opinion that perversion of moral 
feeling does not constitute unsoundness 
of mind, so as to render an act performed 
invalid per se. Because a man does not 
duly appreciate the acts or feelings 
which influence mankind generally, that 
therefore he is mad, and cannot make a 
disposition of his property which is not 
in favor of his relations—for that is the 
argument in this case—is not the law of 
this country. I find the deceased acting 
rationally and sensibly in various capa- 
cities, as high sheriff, twice at the assizes 
and atan election; at numerous family 
arrangements, executing different deeds, 





which are conducted through the agen- 
cy of his solicitors, and exercising entire 


an insane dislike; itis not founded upon 
circumstances, of the non-existence of 
which it was impossible in any way to 
satisfy him, with respect to the conduct 
of his sister and these relations. With- 
out that insane delusion, I am of opinion 
that he is not to be considered ina state 
of unsoundness of mind so as to invali- 
date a will, unless he had been in a state 
of madness and phrenzy. I think moral 
insanity has not been admitted into the 
courts of this country to subvert the will 
of a person who has his intellectual fa- 
culties about him ; who gives instructions 
for the preparation of his will in his own 
hand writing ; who has those instructions 
approved by his solicitor, and executes 
the instrument inthe manner directed; 
not, however, in the presence of his soli- 
citor, (for he was a man whose mind was 
not constituted like other persons and 
did not do his business as others gene- 
rally do,) but stillin a manner that by no 
means infers insanity or unsoundness, 
The general position I lay down is, 
that insane delusion is a test by which 
the soundness or unsoundness of mind 
of a particular individual is to be consi- 
dered. That is the ground laid down 
by Lord Erskine; and it seems to have 
been adopted by almost every judge who 
has been called upon to consider the 
question of insanity. Dr. Prichard and 
Dr. Ray, in introducing a new species of 
insanity, (moral insanity,) are specula- 
ting rather on what the law should be, 
than stating what it is. They admit the 
law to be as I have stated,—that there 
must be insane delusion, and that moral 
insanity has not been introduced into 
the law of this country; that the test of 
soundness or unsoundness is the exist- 








and absolute control over his property | ence of delusion or the absence*of delu- 
during his life-time. Upon the whole of! sion. Under these circumstances, with- 
this case, I am of opinion that the next of | out going further at this late hour, I am 
kin has not established the insanity of| of opinion that Iam bound to pronounce 
Sir Thomas Apreece at the time of mak-| for the validity of the will and decree 
ing and executing the instrument before | probate to the executor, with this addi- 
the court. Iam of opinion that the evi-| tion, that I shall decree, as I consider 
dence is insufficient for that purpose. | myself bound, the expenses of all parties 
I am of opinion, and I think bound to de-| to be paid out of the estate. Looking 
clare that opinion, that no insane delu-| at the magnitude of the sum, it is not 
sions are proved to have existed in his | likely to rest on the opinion of a single 
mind. There is, perhaps, established | judge. I have determined the case ac- 
an unfounded dislike to his sister and | cording to my best ability, and the atten- 
other members of his family ; but it is not | tion I have been able to give to the case. 


 meevrevwvvw = =o = 


moe Vw Oe 


_ * 
. 


1. 








THE NEW-YORK LEGAL OBSERVER. 393 


Court of Exchequer.—Carter v. Flower. 








It has so happened here, that but a}; onthe ground that it was consistent with all the 


: : | averments in it, that the note might have been 
small portion of the property will be indorsed by the defendant for the accommodation 


affected by the decision of this court: | of one of the prior parties, in which case he would 
20,0002. is the utmost extent so farasthe | be entitled tu notice of the dishonor of the note. 
executor is concerned, that will pass, | 
supposing the decision of the courtto be | Assumpstt.—The declaration alleged, 
acquiesced in. There is 200,000/. which | that, on the 15th January, 1844, G. T. 
will be disposed of by another tribunal, and R. K. made their joint and several 
for the decision of the judicial committee | promissory note in writing, and thereby 
will have no effect whatever upon the |jointly and severally promised to pay 
landed property, except in deference to |B. and F’., or order, 1902. for value re- 
the superiority of the judgment and the | ceived, with interest, by the following 
balance of knowledge possessed in that | instalments, i. e., 20/., with interest, on 
court. It is one of the misfortunes that | the 15th July, 1844, and like sums of 202., 
occur here, that when sosmall a portion with interest, on the 15th Jan., 1845, and 
ofthe property can be affected by the 15th July, 1845, and in every succeeding 
decision of this court, it should be called | year, &c. That B. and F. then indorsed 
on to pronounce a decision, whether the | the said note to the defendant, who then 
deceased was a capable testator or not; | indorsed the same to the plaintiffs; and 
however, the obligation is upon me, and although the first four instalments on the 
Ihave discharged it to the best of my said note, together with interest, &c., 
ability. I pronounce for the validity of were duly paid and satisfied, yet the 
the will, and decree the probate to issue said G. T. and R. K. did not, nor did 
to the executor ; the costs of all sides to either of them, pay the fifth instalment 
be paid out of the estate. * ‘upon the same, or any part thereof, 
| although the said note was duly presen- 
ted for payment thereof, &c. The dec- 
‘laration then proceeded to aver, that, 
Court of Exchequer. |“ neither at de done when the said note 
Before the Right Honorable Sir FREDERICK | wen annie ee. $F ie pee perry ings 
POLLOCK; Lord Chief Ravens, and the rest of | and before the said instalments in the 
ee tinnien, | said note specified, or at any or either of 
| them, became due, nor at the time when 
Carrer v. Frower.—April 16. _the same became due, and the said note 
| was so presented for payment thereof as 
EXCUSE FOR WANT OF NOTICE OF DISHO- | aforesaid, had they, the said G. T. and 
NOR OF PROMISSORY NOTE. | R. K., or either of them, nor had the 
|said B. and F., or either of them, at the 
A declaration alleged that G.T. and R. K. made | Said several times, or either of them, or 
their joint and several promissory note payable to during any part of the time aforesaid, in 
B. and F., or order, by certain instalments ; that | their or his hands any effects of the said 


B. and F. indorsed the note to the defendant, and | + 
T.and K. did not pay the fifth instalment, &c. | defendant. Pay bye pease’! gy rages 
It then averred, that, neither at any time before | "ation or value tor the making of the sal 


any of the instalments became due, nor when the | note, or for the payment thereof, or any 
note was presented for payment, had G. T. and | part thereof, or for the indorsement of the 
R. K. nor B. and F., any of the effects of the de-| 2434 note by the said B. and F. to the 


fendant in their hands, nor was there any con- A ‘ 
sideration or value for making or indorsing the | defendant; nor had the defendant sus 


note, &c.; nor had the defendant sustained avy | tained any damage by reason of his not 
damage by reason of his not having had notice of | having had notice of the non-payment of 
rte: Levee of the fifth instalment ; and con- | the said fifth instalment and interest as 
cluded by stating as a breach, the non-payment ‘ 4 simell of Hie 
by the defendant of the fifth instalment. This | oho oe 1" F 3.4 sina” oto 
declaration was held bad on special demurrer; | S814: and concluded by &: f 
breach, the non payment of the defen- 
| dant of the fifth instalment, with interest, 
&c. To this declaration there was a 
special demurrer, on the following, 

















* The delivery of this opinion occupied upwards 
of nine hours. 
VOL. Vv. 31 
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among other grounds; namely, that the 
second or any subsequent indorser of a 
promissory note is in all cases entitled to 
notice of non-payment of the note; but, 
even supposing that rule not to hold uni- 
versally, the declaration did not show 
any sufficient excuse for not giving such 
notice in the present case ; as it was con- 
sistent with every averment in the decla- 
ration that the defendant might have in- 
dorsed the note for the accommodation 
of some of the other parties thereto, and 
without value or consideration for the 
indorsement, in which case it would be 
immaterial whether the other parties 
had effects of his in their hands or not. 
The plaintiff having joined in demurrer, 
the case was argued at the sittings in 
banc after Hilary Term, before Parke 
and Platt B. B., by 


Kime, for the defendant, and 


Needham, for the plaintiff. 
Cur. adv. vult. 


The judgment of the court was now 
delivered by 


Parke, B.—The question in this case 
is, whether the allegation of the reasons 
for not giving notice to the last indorser 
of a note of the dishonor by the maker, 
were sufficient on special demurrer. 

By the law of England, differing from 
the old law of France, it was necessary 
to give notice of dishonor, by non-ac- 
ceptance of a bill or non-payment of a 
bill or note, by the drawee or maker, or 
other parties. 

The case of Bickerdike v. Bollman, (1 
T. R. 405,) made the first exception, 
which has given rise to many questions 
since: the decision has been often reluc- 
tantly acquiesced in, and we cannot help 
concurring in the opinion of Lord Ten- 
terden, Cory v. Scott, (3 B. & A. 622,) 
who says he always regretted it, because 


it introduced nice distinctions into the | 


law, instead of adhering to a plain and 
intelligible rule. We are however 
bound by it, and the subsequent cases, 


In the case of Bickerdike v. Bollman, 
the excuse was matter of evidence, it was 
not necessary to state it on the record, 
as the question did not arise in an action 
on the bill. Ifit had, perhaps the ne- 
cessity of an accurate definition on the 
record, might have induced a further 
consideration of the point. In some sub- 
sequent cases the declaration has been 
in the usual form, averring notice, (ap- 
parently in Walwyn v. St. Quentin, 1 B. 
& P. 652); Brown v. Maffey, (15 East, 
216); Claridge v. Dalton, (4 M. and S. 
226); Lafitte v. Slatter, (6 Bing. 623) ; 
Thackray v. Blackett, (3 Camp. 164); 
certainly in Cory v. Scott, (3 B. & A. 





619,) and an opinion was intimated, that 
knowledge that a bill would be dis- 
honored, was equivalent to, or evidence 
{in support of, the averment of notice. 
(Holroyd, J., in Cory v. Scott.) The 
meaning of the word notice, however, 
has been now so well settled, (Burgh v. 
Legge, 5 Mee. & W. 418,) and it is so 
fully established, that it means more than 
knowledge, and includes intimation from 
the party giving it, of the fact of dis- 
honor, and that the defendant is looked 
to for payment, that it must, we think, 
be now considered as clear, that if no 
notice has been given at any time, the 
excuse ought to be set out on the record 
—if it has been given, but at a time 
which would be too late in the usual 
course, the matter of excuse might pro- 
bably be used to show, that it was made 
under the circumstances, in reasonable 
time—but if never given at all, the re- 
cord must state a sufficient excuse. 
Accordingly in several cases the ex- 
cuse has been stated. In Legge v. 
Thorpe, (12 East, 171,) in an action 
against the drawer, it was avérred that 
at the time of making the bill, and from 
thence until and at the time of present- 
ing for acceptance, the drawee had not 
in his hands any effects of the defendant, 
nor had he received any consideration 
from the defendant, for the acceptance 
or payment of the bill, nor had the plain- 


' 
' 








in which exceptions have been estab- | tiff sustained any damage by not having 


lished: but ought not to go beyond 
them: and the question is what is now 
the legal description of the exception 


| notice of the non-acceptance or non-pay- 
‘ment. 


If the allegation or excuse for not giv- 


and whether it is sufficiently alleged in| ing notice, had been simply that the de- 


this declaration, 


ifendant had sustained no damage by 








—_ TO S—rlC(i lr lhl OO OUlh 


—_— O ee OW 


oo 


K- 
V. 
mn 
at 


it. 
ot 
it, 
yn 
ce 
n- 
ng 
y- 
iv: 


le- 
by 





THE NEW-YORK LEGAL OBSERVER. 396 





Court of Exchequer—Carter v. Flower. 





want of notice, it would have been clear- 
ly bad. In Fitzgerald v. Williams, (6 
Bing. N. C. 69,) the forin was somewhat 
varied—besides the allegation of want of 
effects, it stated that the defendant had 
no reasonable ground for expecting that 
he had or would have any effects in the 
hands of the drawee, or that the drawee 
would accept the bill, or pay or dis- 
charge any part of the amount of the 
bill, or be provided with funds where- 
with he ought to pay the bill, or any part 
thereof: nor was any consideration or 
value for the acceptance of the bill, or 
the payment of the amount of the bill, or 
any part thereof, nor had the defendant 
sustained any damage by reason of his 
not having had notice of the non-pay- 
ment of the bill. 

There was a plea stating that the de- 
fendant had sustained damage stating its 
nature, viz.: that the drawee had un- 
dertaken to provide for the bill, and issue 
thereon. All that the court decided 
was, that the defendant not having 
proved his plea, the plaintiff’s verdict 
should not be disturbed: but Lord Chief 
Justice Tindal intimated, and we think 
correctly, that it would have been suffi- 
cient if the plaintiff had stopped with 
the averment of the want of effects, and 
the allegation that no damage was sus- 
tained, seems to have been treated by 
the court as immaterial: and in the sub- 
sequent case of Kemble v. Mills, (1 M. & 
G. 757,) where there was a count on a 
cheque with a less full excuse for the 
want of notice, stating the want of ef- 
fects, that the drawers had not received 
any consideration for the payment of the 
cheque, nor had the defendant received 
any damage by reason of the want of 
notice of non-payment, the defendant 
having demurred generally, the Court 
of Common Pleas held the allegation 
sufficient on general demurrer. 

We do not conceive that the court at- 
tributed any weight, in giving their judg- 
ment, to the averment that the defendant 
had sustained no damage. The Lord 
Chief Justice and Mr. Justice Maule ex- 
pressly excluded it, and rested on the 
broad ground that the averment of want 
of assets was sufficient. 

_In an action against the drawer of a 
bill, this form therefore must be deemed 


| sufficient, at least on general demurrer. 
| Every bill, prima facie, must be taken 
t» have been drawn for value received, 
| that is on a person who is to accept and 
| pay, by reason of having value, and if 
the drawer draws on one who is not his 
debtor, nor has received any value for 
the bill, he must be considered at least 
prima facie (as says Bayley, J., in Cory 
v. Scott,) to request him to accept and 
pay on account of the drawer, or in other 
words for his accommodation, and if he 
does not provide funds in time, he ne- 
cessarily knows that the bill would not 
be paid at maturity, he is the person 
who himself ought to pay the bill, (Hz 
parte Heath, 2 Rose, 141,) and conse- 
quently prima facie cannot be entitled to 
notice. 

But the case of an indorser of a bill of 
exchange stands ona different footing 
from that of the drawer. 

He is in the nature of a surety, or 
guarantor of its payment, on due pre- 
sentment, and is presumed to know 
nothing about the arrangements between 
the drawer and the drawee, (Story on 
Bills, sect. 314,) he is prima facie entitled 
to notice. Itis not enough to exempt 
him, that the drawer has no effects in the 
hands of the drawee, ( Wilkes v. Jacks, 
Peak, 202,) and if he indorses to the 
holder, without value or effects in the 
hands of prior parties ; on constat, that 
he is not entitled to notice—for he may 
have indorsed for the accommodation of 
|others, in which case it is now clearly 
established, (Norton v. Pickering, 8 B.& 
| C. 610,) he hasa right to notice, because 
|on payment he may recover over against 
| those persons. 
| It does not appear to us therefore to 
be enough, even prima facie, against an 
|indorser to dispense with notice, simply 
'to state that he had indorsed without 
value, or had no effects in the hands of 
the prior parties. And the allegation 
|that no damage was sustained by him, 
by want of notice, is clearly insufficient. 
If this proposition be true of the indorse- 
ment of a bill, it is equally true of the in- 
_dorser of a note. 
| The cases in which the indorser has 


| been held liable without notice, have had 


joeene other material circumstances: a8 
for instance that he had funds put into 
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his hands by the drawer, out of which 
he was to pay the bill or note: (Corney 
v. De Costa, 1 Esp. 302.) 

We therefore think that the averments 
in this declaration are not sufficient on 
this special demurrer. 

It is consistent with every one of these 
averments, that the note may have been 
indorsed by the defendant for the accom- 
modation of one of the prior parties, and 
in that case the defendant was entitled 
to notice, and this is one of the causes of 
demurrer specially stated. 

Our judgment is therefore for the 
defendant. The plaintiff may however 
amend on the usual terms. 

Judgment accordingly. 





Conrt of Queen's Bench. 


Before the Right Honourable THOMAS Lord 
DENMAN, Chief Justice, and the rest of the 
Judges. 


Turner v. AMBLER.—13 Feb. 1847. 


MALICIOUS PROSECUTION—REASONABLE 
AND PROBABLE CAUSE. 


On the trial of an action for a malicious prosecu- 
tion, when the existence of reasonable and pro- 
bable cause is established in the opinion of the 
judge, defendant is entitled to a nonsuit in the 
absence of proof of a belief in defendant’s mind 

f that there was not a reasonable and probable 
cause. 

Semble. Whether such belief existed in defen- 
dant’s mind is a question for the jury in forming 
their opinion on the existence of malice. 


Case for maliciously, and without rea- 
sonable and probable cause, preferring 
a charge of felony against the plaintiff, 
and causing him to be prosecuted for the 
same. 
before Lord Denman, C. J., at the Lon- 
don sittings after Michaelmas term, 
1845, it appeared that the plaintiff had 
agreed with the defendant to become 
tenant to him of a house near Newgate 
market, upon a repairing lease. The 
landlord’s fixtures were let to the 
plaintiff as part of the letting. The plain- 
tiff entered upon the premises early in 
1845, and proceeded to make consider- 
able alterations in them, by converting 
the house into shops for the sale of meat. 





Plea, not guilty. On the trial, | 





In the course of several months, materials 
to a considerable amount were brought 
and expended upon the premises, -~ a 
gate and leaden water cistern, which 
were fixtures were taken down and sold 
by the plaintiff. The defendant had 
some difficulty in getting the rent from 
the plaintiff; and in August, six months 
after the sale of those articles, he pre- 
ferred an information for felony against 
the plaintiff, upon which the plaintiff was 
apprehended and committed for trial. 
On the trial, the plaintiff was acquitted, 
There was evidence that the defendant 
knew of the removal and sale of the cis- 
tern some time before he made the charge 
against the plaintiff. On behalf of the 
defendant a nonsuit was applied for, on 
the ground that there was no evidence 
of malice for the jury. The Lord Chief 
Justice was of opinion that there was 
some evidence to go tothe jury. His 
lordship, in summing up to the jury, 
said: “On the question of reasonable 
and probable cause, it lies upon the 
plaintiff to prove that there was none. 
On the question of malice, if there was 
no kind of pretence for making the 
charge, it is for you to consider whether 
you infer malice. If you are satisfied 
that the defendant acted from malicious 
motives and without reasonable and pro- 
bable cause, you will find for the plaintiff. 
I take your opinion on both questions.” 
The jury found a verdict for the plain- 
tiff, damage, 807. The Lord Chief Jus- 
tice then said, that looking at the statute 
7th and 8th Geo. 4. c. 29, s. 44, and the 
evidence, he was of opinion there was no 
proof of want of reasonable and proba- 
ble cause; and following the decision in 
Panton vy. Williams, (1 G. & D. 504; 2 
Q. B. Rep. 169,) his lordship dtrected a 
verdict to be entered for the defendant, 
reserving leave to move to enter a ver- 
dict for the plaintiff for 807. 

In the following Hilary term,(Jan. 15.) 


Mr. D. Hill moved for a rule nisi ac- 
cordingly or for a new trial.—The rule 
in Panton v. Williams, (1 G. & D. 504; 
2Q. B. Rep. 169,) was laid down by the 
Exchequer Chamber, upon a bill of ex- 
ceptions: it has never been adopted by 
this court. [Patteson, J.—It is a deci- 
sion of a superior court binding upon this 
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court. Lord Denman, C. J.—I felt bound 
by the authority of that case, and only 
gave leave to move in case the court 
should be of opinion that I was wrong in 
the opinion which I formed as to the 
want of reasonable and probable cause. 
We cannot grant a rule upon the point, 
whether the question of reasonable and 
probable cause should be left to the jury, 
but only for the purpose of discussing 
whether the court agree with me, that 
there was no want of reasonable and 
probable cause.|—Rule nisi. 


Hoggins showed cause.—The Lord 
Chief Justice was right in taking the 
question of want of reasonable and pro- 
bable cause upon himself; and the true 
inference from the facts is, that there 
was reasonable and probable cause for 
believing that the plaintiff was removing 
the fixtures with a felonious purpose. 


M. D. Hill and Miller contra— 
{Lord Denman, C. J—There was evi- 
dence upon which the jury were to form 
their opinion as to whether there was 
malice or not, and that could not be with- 
drawn from them. According toa strict 
view of the rule in Panton v. Williams, 
being of opinion that there was no want 
of reasonable and probable cause, I 
ought to have nonsuited; but I took the 
opinion of the jury, because I had some 
expectation that the law might be altered 
in the meantime.  Patteson, J—The 
most express malice would not sustain 
the action, if there was reasonable and 
probable cause; therefore, if there was 
reasonable and probable cause, the ques- 
tion of malice is immaterial.] It is for 
the jury to find the facts upon which the 
judge is to make up his mind. [Lord 
Denman, C. J.—There was no dispute 
about the facts in this case. No witnes- 
ses were called for the defendant.] 
Without a bona fide belief that a felony 
had been committed, there could not be 
reasonable and probable cause; many 
facts may be evidence both of malice 
and want of reasonable and probable 
cause. Neither the old or new law was 
acted upon at the trial. Suppose all the 
facts were set out in a plea of justifica- 
tion, and there was a demurrer for want 
of reasonable and probable cause, whe- 





ther there was reasonable and probable 
cause for the prosecution would be a 
question of law; Delegal v. Highley, 
(3 Bing. N. C. 956,) where it was stated 
in the plea, that the defendant caused 
the plaintiff to be charged upon reasona- 
ble and probable cause, and set out the 
circumstances, but did not aver that they 
were known to him at the time of the 
charge. [Lord Denman, C.J. In Broad 
v. Ham, (8 Scott, 40; 5 Bing. N. C. 
722,) the facts were known to the plain- 
tiff, and yet Maule, J., left the question 
of want of reasonable and probable 
cause to the jury, and directed them, 
that, if they thought the defendant did 
not make the charge in the belief that the 
plaintiff had been guilty of stealing the 
cheque, that was evidence whence they 
might infer an absence of probable cause. 
In order to justify the defendant, there 
must be a reasonable and probable cause 
operating upon his mind at the time; 
that may be an important qualification 
of the general law dealt with in Panton v. 
Williams. Patteson, J. In Delegal v. 
Highley, (3 Bing. 959), Tindal, C. J., re- 
fers to Docura v. Hilton, in this court, 
which is not reported, in which the same 
doctrine was held. No question was 
raised on the trial of this case, as to the 
defendant’s knowledge or belief of the 
fact.] Cur, adv. vult. 


Lorp Denman, C. J., now delivered 
the judgment of the court.—The pre- 
vailing law of reasonable and probable 
cause is, that the jury are to ascertain 
certain facts, and the judge is to decide 
whether those facts amountto such cause. 
But, among the facts to be ascertained, 
is the knowledge of the defendant of the 
existence of those which tend to show 
reasonable and probable cause, because, 
without knowing them, he could not act 
upon them; and also the defendant’s be- 
lief, that the facts amounted to the offence 
which he charged, because otherwise, 
he will have made them the pretext for 
prosecution without even entertaining 
the opinion that he had a right to prose- 
cute. In other words, the reasonable 
and probable cause must appear, not 
only to be deducible in point of law from 
the facts, but to have existed in the de- 
fendant’s mind at the time of his pro- 
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ceeding; and perhaps, whether it did so 
or not, is rather an independent question 
for the jury, to be decided on their view 
of all the particulars of the defendant’s 
conduct, than for the judge to whom the 
legal effect of the facts only is more pro- 
perly referred. 

In the present case, the plaintiff had 
certainly dealt with the defendant’s 
goods in such a manner, as could hardly 
fail to raise a strong suspicion that he 
had committed a felony. On this the 
judge gave his opinion that there was 
reasonable and probable cause for the 
prosecution. The defendant’s knowledge 
of this could not be made a matter of 
doubt. But the plaintiff imputed to him 
on the trial, that he took unfair advan- 
tage of irregular conduct of the plain- 
tiff to turn him out of possession of his 
house, without believing that a felony | 
had been committed ; and he pointed to 
the defendant’s eagerness to get rid of 
him as a tenant, as furnishing evidence, 
not of his motive, but of his opinion. 

It is difficult to distinguish between | 
this state of mind and malice; but the 
Court of Common Pleas, in a late deci- 
sion,* sustained a direction, that the de- 





fendant, though cognizant of a reasonable 
and probable cause, did not think it rea-| 
sonable and probable, but acted from) 
malicious motives only, and without that 
belief. That doctrine, however, must be 
qualified by the necessity of requiring 
proof of the absence of that belief, when 
reasonable and probable cause is estab- 
lished. There was no such proof here. 
I was not required to lay it before the 
jury, and if required, I could not have 
done so. 





Semble, where the defendant in an answer toa re-. 
quest to call and settle, promised simply to call, 
it is evidence for the jury whether he meant to 
call and settle. 


Wiiles had obtained a rule z?sz in this 
cause for judgment, as in case of a non- 
suit, or for a new trial, on the ground that 
there was no evidence to support the 
plaintiff's case; and that his attorney 
had acted as advocate in the cause, and 
had then irregularly given evidence asa 
witness. 


Gray showed cause.—As to the latter 
ground of objection, it had been decided 
for the first time during the last term, by 
Patteson, J., that it was irregular for an 
attorney to act as an advocate, and then 
give evidence; but there was a distinc- 
tion between the case he decided and the 
the present, for here the attorney simply 
opened his client’s case, and then pre- 
sented himself as a witness, and did not 


| comment on the evidence offered by the 


other party, as had been done in the case 
adjudicated by Patteson, J. As to the 
former point, the evidence was this: a 
witness deposed that he asked the de- 
fendant to call and settle, or to send 
more goods; and that the defendant re- 
plied that he ‘ would call,” but did not 
mention for what purpose. That, how- 
ever, was evidence to go to the jury, as 
to whether he did not mean that he would 
call and settle. 


Wiilles contra, was not called on. 


Erte, J.—On the last ground, I do 
not think the objection sufficient, but I 


The unfair use made of the| must make the rule absolute for a new 


held that it did, but does not raise any 
inference of a belief, that there was no| 


charge, may prove malice, as the jury | 
| 


reasonable or probable cause, for the| 
contrary belief is perfectly consistent | 


with malice. Rule discharged. 


Dunn v. Packwoop.—27th Jan., 1846.) — 


Where an attorney gives evidence after opening | 
the case as advocate, a new trial will be granted. | 








* Broad v. Ham, (8 Scott, 40; 5 Bing. N.C. 
722.) 


trial on the first ground. I think ita 
very objectionable proceeding on the 
part of an attorney to give evidence 
when acting as advocate in the cause. 
Rule absolute for a new trial. 


pemM Piumer v. Natnsy.—15th 


April, 1846. 


NSTRUMENT as follows:—“ ‘Terms and conditions for 
letting 'T. farm, in possession of P. as mortgagee, 
toN. ‘The tenancy to be from year to year from 
Michaelmas next, at the yearly sum of 551. pay- 
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able half yearly, at Lady day and Michaelmas, 
except the last half-year, which portion of rent 
shall be paid on or before the first of August 
in that year. The tenant to dress the lands in 
due course of husbandry, and to allow the land- 
lord or incoming tenant in the last year to enter 
on the first of May ; to make fallows and carry 
out the manure, for which a compensation for 
rent and taxes, and also for the manure on the 
premises, shall be allowed. The tenant to be al- 
lowed the use of the barns for stacking and 
threshing the crops of the last year tlll the Ist of 
May after the tenancy :’—Held that the tenancy 
was not necessarily for more than one year, and 
might therefore, be determined by a notice to 
quit, expiring at the end of the first year. 


EjecrmMentT to recover premises in the 
parish of Lindfield, in the county of 
Sussex. At the trial before Wilde, C. 
J., at the Lent assizes at Lewes, it ap- 
peared that the defendant occupied the 
premises under the following agree- 
ment, dated the 4th August, 1845: 
“ Terms and conditions for letting Town- 
land’s farm and premises, and land call- 
ed the limepits, in Lindfield, in posses- 
sion of Mr. John Plumer as mortgagee, 
to the undersigned tenant. The tenancy 
to be from year to year from Michael- 
mas next, at the net yearly sum of 55/. 
payable half-yearly, at Lady day and 
Michaelmas, except the last half-year, 
which portion of rent shall be paid on or 
before the Ist August in that year, and 
to be deemed then due for all legal reme- 
dies for recovering rent in arrear, any 
law or usage to the contrary notwith- 
standing; the tenant to dress the ara- 
ble and meadow lands in due course 
of husbandry, so as to keep the same 
in good heart and condition; to 
allow the landlord or in-coming tenant 
in the last year to enter on the Ist of 
May to make fallows and carry out the 
manure, for which a compensation for 
rent and taxes, and also for the manure 
in the yards or on the mixen on the pre- 





mises, shall be allowed according to the 
custom of the country. He shall keep) 
the houses, buildings, fences, gates, and 

bars in tenantable repair, being allowed | 
rough timber by the landlord upon or| 
within three miles of the premises. The | 
tenant shall not underlet any part of the 
premises, or use or suffer the same to) 
be used as a beer shop; and shall al- 

low the landlord at all seasonable times | 
to enter and view the condition of the 


premises; and in all respects not herein 
mentioned the tenant shall cultivate the 
farm according to the custom of the 
country, &c., and to be allowed the use 
of the barns for stacking and threshing 
the crops of the last year till the Ist day 
of May after the tenancy, and the ma- 
nure so made to be paid for according 
to the custom of the country. And the 
said farm and premises are so let ac- 
cordingly.” Notice to quit was given 
on the 24th March, 1846. It was ob. 
jected for the defendant, that a tenancy 
for more than one year was created by 
the agreement, and that a notice to quit 
could not be given during the first year. 
The Lord Chief Justice overruled the 
objection and a verdict was given for the 
lessor of the plaintiff. 


Shee, Sergt., now moved for a rule nisi 
for a new trial on the ground of misdi- 
rection. It is to be collected from the 
agreement that the intention of the par- 
ties was, that the tenancy should last for 
more than one year, and, therefore, could 
not be determined by the notice to quit. 

[Lord Denman,C.J. The agreement 
provides for more than one year, but the 
provisions contained in it do not create 
a term for more than one year. Erle, J. 
There is nothing in the agreement to 
prevent the first year from being the 
last.] Looking to the whole agreement, 
it appears that the intention of the par. 
ties was, that the last year should be sub- 
sequent to the first year of the tenancy; 
and the circumstance that the lessor of 
the plaintiff was mortgagor, strengthens 
that conclusion. There is no case in 
point: in the decided cases, the words 
of the agreement were, “for one year 
and so on from year to year.” 


Lorp Denman, C. J.—The tenancy 
is not necessarily for more than one year. 
The provision for compensation gives it 
in case of the landlord or in-coming ten- 
ant entering on the Ist May preceding 
the end of any year; there is no differ- 
ence between the first and succeeding 
years in that respect. 


Parreson, J.—By this instrument 
rivileges are granted beyond one year 
~~ the commencement of the tenancy. 








400 


THE NEW-YORK LEGAL OBSERVER. 








New Books. 





It is contemplated that the tenancy may’ 
last beyond a year; but that is a possi- 
bility only. If it does so last, the provi- 
sions would apply. 


! 


Wicutman and Erte, J. J., concurred. 
Rule refused. 





DA COSTA’S CASE. 


In the report of the case of Da Costa, 
in our August number, the following 
corrections should have been made. 

The first paragraph on page 300) 
should read : | 

“The right of the master to detain | 
them as a part of his crew, is necessarily 
implied, when a duty is imposed to de- 
liver them to him, should they desert 
from his service. He undoubtedly has 
aright to retain them asa part of his 
crew if he has a right to reclaim them 
when they leave his vessel.” 

In the last paragraph of the opinion | 
onthe same page for “ room” read “ oc- | 
casion. 





NEW BOOKS. 


A Treatise on the Law of Contracts and Rights 
and Liabilities ex contractu. By C. G. Addison, 
Esq., of the Inner Temple, Barrister at Law. 
Philadelphia: Lea & Blanchard, 1847. 


Or the many important legal publica- 
tions that have of late issued from the 
press, perhaps no work can be found of 
more value, to the professional as well 
as the general reader, than the one now 
before us. The object of Mr. Addison 
appears to have been, to bring together 
all the learning, supported by decisions, 
up to the present time, on the various sub- 
jects of contracts, and considering the 
standing of Mr. Addison at the English 
bar, the task could not have fallen into 
abler hands. The learned author in his 

reface observes, “‘ There is scarcely an 
individual of any property orstation in the 
country, who does not every week, nor 
any mercantile man who does not every 
day of the week, nay every hour of the 
day, contract the obligations, or acquire 
the rights of a buyer or seller, of a hirer 
or letter to hire, of a debtor or creditor, 
or a borrower or lender, of a depositor 
or depository, of a commissioner or em- 





ployer, of a receiver or agent, or trustee; 
and itis absurd as well as dangerous, 
for a man to contract obligations, and 
acquire rights, of which he has no just 
or accurate perception, and involve him- 
self in liabilities and responsibilities 
without knowing the nature or extent 
of them. 

The Treatise is divided into the fol- 
lowing chapters. 

1. On deeds, their requisites and at- 
tributes. 

2. On simple contracts and the con- 
sideration necessary to support them. 

3. Of the contracts of sale, and its re. 
quisites, in respect of authentication 
by writing. 

4. Of the authentication and estab- 
lishment in law of contracts generally. 

5. Of the legal force and effect, and 
of the interpretation of deeds and simple 
contracts. 

6. Of conditions precedent to the right 
of action ex contractu. 

7. Of covenants and simple contracts, 
and promises created by implication of 
law. 

8. Of the plaintiffs in actions ex con- 
tractu. 

9. Of the right of action ex contractu 
in the case of principal and agent. 

10. Of joint and separate rights of ac- 
tion ex contractu. 

11. Of the plaintiffs in actions ex con- 
tractu when there is a change of interest 
by assignment and by novation and sub- 
stitution. 

12. Of the right of action ex contractu 
when there has been a change of inter- 
est by bankruptcy or insolvency. 

13. Of the plaintiff in actions ex con- 
tractu, when there has been a change of 
interest by marriage. - 

14. Of the plaintiffs in actions ex con- 
tractu when there has been a change of 
interest by death. 

The substance and effect of these chap- 
ters have been examined ina concise and 
comprehensive manner, supported, illus- 
trated or exemplified by reference, as the 
author states, to nearly four thousand 
cases in the superior courts. 

We have no doubt but the sale of this 
work will be rapid. We heartily recom- 
mend it to our professional brethren, 
as one of the best books that ever came 
before us. 





